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I. INTRODUCTION
The significance of being provided legal representation is well
understood in the child welfare system. Unfortunately, a youth’s involvement
in his or her legal representation varies greatly depending on the jurisdiction
† Anne Tyler Gueinzius is the Managing Attorney of Children’s Law Center of
Minnesota, which provides client-centered legal representation to foster care youth utilizing
a pro bono and multidisciplinary approach.
†† Eikoku Ikeno is a Staff Attorney for the Children’s Law Center of Minnesota 
which provides client centered legal representation to foster care youth utilizing a pro bono 
and multidisciplinary approach.
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and case.
1 
In addition, the exact scope of an attorney’s representation for a
youth in a child welfare proceeding also varies across the nation.
2 
Despite the
differences in legal representation for child welfare youth, states are
increasingly providing more statutory requirements for youth to receive
mandatory appointments of legal representation than previously available.
3 
Further, there is increasing empirical support addressing the benefits of legal
representation for child welfare youth.
4 
This article discusses the issues that surround providing legal
representation to youth
5 
in child welfare proceedings.
6 
First, it provides an
overview of the importance of representation for youth. Next, it surveys
youth representation nationally and explores how the appointment of
counsel in child welfare proceedings varies from state to state. The article
then addresses distinctions between the roles of a guardian ad litem and an
attorney, and potential concerns relating to serving in a dual role. It also
discusses positive outcomes when youth receive legal representation. It then
explores other potential representation issues relating to a youth’s party or
participant status and a youth’s capacity to direct his or her representation. 
1. ASTRA OUTLEY, REPRESENTATION FOR CHILDREN AND PARENTS IN
DEPENDENCY PROCEEDINGS 1 (2004), http://islandia.law.yale.edu/ 
representingchildren/rcw/jurisdictions/am_n/usa/united_states/us_pew_report.pdf 
[https://perma.cc/94PN-358F].
2. See FIRST STAR & CHILDREN’S ADVOCACY INST., A CHILD’S RIGHT TO 
COUNSEL: A NATIONAL REPORT CARD ON LEGAL REPRESENTATION FOR ABUSED &
NEGLECTED CHILDREN 4–10 (3d ed. 2012). See generally Status Map, NAT’L COALITION
FOR CIV. RIGHT TO COUNS., http://civilrighttocounsel.org/map [https://perma.cc/W8NA-
QHUM] (providing an interactive map with a “50-state view of your choice” to check each
state’s status on the civil right to representation by type of case).
3. See FIRST STAR & CHILDREN’S ADVOCACY INST., supra note 2, at 4, 134–36. 
4. ADMIN. ON CHILDREN, YOUTH & FAMILIES, U.S. DEP’T OF HEALTH AND
HUMAN SERV., Log No. ACYF-CB-IM-17-02, HIGH QUALITY LEGAL REPRESENTATION 
FOR ALL PARTIES IN CHILD WELFARE PROCEEDINGS 6–7 (2017) [hereinafter CHILDREN’S 
BUREAU MEMORANDUM]; see also infra Section III. 
5. Please note the term “youth” will be used to identify children and young adults
subject to a child welfare proceeding since the specific terminology often varies depending 
on the jurisdiction. For example, Arizona uses the term “youth,” Utah uses the term
“minor,” and Minnesota uses the term “child(ren).” Here, the term “youth” also includes
those involved in child welfare proceedings who are above the age of eighteen.
6. Please note this article focuses only on youth in child welfare proceedings. The 
term “child welfare proceedings” will be used to describe child protection, dependency,
permanency, and post-permanency related matters. This article does not address
delinquency proceedings or juvenile commitments.
2
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Finally, it provides recommendations for improvement to ensure youth
receive client-driven legal representation.
II. UNDERSTANDING THE IMPORTANCE OF REPRESENTATION FOR
 
YOUTH
 
A. Importance to the Youth
The child welfare system is complex and confusing.
7 
Often, youth enter
the system because they are removed from their parents’ or legal custodians’
custody and care due to safety concerns.
8 
It has been found that “as many as
9 out of 10 children in foster care have been exposed to some form of
violence.”
9 
Moreover, the “[e]ntry into the child welfare system causes
additional trauma due to separation from family, school, neighborhood, and
community, as well as fear and uncertainty about the future.”
10 
Not only do youth in the child welfare system often have traumatic 
backgrounds,
11 
but they are then placed into a legal system where decisions— 
which are sometimes permanent—are made about their futures.
12 
Adding
weight and importance to the issue of counsel for child welfare youth, it is
critical to remember these youth are subject to court orders.
13 
In fact, “[t]he
decisions courts make in child welfare proceedings are serious and life
changing.”
14 
For example, child welfare courts make decisions regarding
whether a youth may return home, where a youth may permanently live, 
what therapeutic supports will be in place, and the terms and conditions of
family contact and visitation—including visitation with siblings.
15 
Some
7. See OUTLEY, supra note 1, at 1–4.
8. See FIRST STAR & CHILDREN’S ADVOCACY INST., supra note 2, at 4–5.
9. U.S. DEP’T OF HEALTH & HUMAN SERVS., DEVELOPING A TRAUMA-INFORMED
CHILD WELFARE SYSTEM 3 (2015) (citing Bradley D. Stein et al., Violence Exposure 
Among School-Age Children in Foster Care: Relationship to Distress Symptoms, 40 J.
ACAD. CHILD & ADOLESCENT PSYCHIATRY 588, 588–94 (2001)). 
10. Id. at 3. 
11. See id.
12. FIRST STAR & CHILDREN’S ADVOCACY INST., supra note 2, at 4–5.
13. See CHILDREN’S BUREAU MEMORANDUM, supra note 4, at 2. 
14. See id.
15. Robert Fellmeth & Peter Samuelson, Foreword to the Second Edition of FIRST
STAR & CHILDREN’S ADVOCACY INST., CHILD’S RIGHT TO COUNSEL: A NATIONAL
REPORT CARD ON LEGAL REPRESENTATION FOR ABUSE & NEGLECTED CHILDREN 4–5 (2d 
ed. 2009); see CHILDREN’S BUREAU MEMORANDUM, supra note 4, at 2 (“A court must
review agency decisions about the family, the suitability of the child or youth’s temporary
3
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advocates maintain that the substantial legal rights affecting a youth in the
child welfare system demonstrate that youth need legal counsel.
16 
Furthermore, a youth’s legal rights and interests can be different from
the legal rights and interests of his or her parents. For example, while parents
have a fundamental liberty interest in the care, custody, and management of
their child—which is protected by the Fourteenth Amendment
17 
—youth have
not yet uniformly received such a fundamental liberty in child welfare
matters. 
18 
Further, a youth’s legal interest in being safe from physical and/or
sexual harm may conflict with a parent’s legal interest in having the youth
return home.
19 
Moreover, a youth’s interest in maintaining family
connections may align with one of the parent’s desire for a temporary relative
placement, but not the other parent’s preference. 
20 
Not only are youth greatly impacted by the court’s decisions in child
welfare proceedings, but some may even be called to provide testimonial
evidence regarding the circumstances of their families.
21 
It is hard to fathom a
courtroom where such an individual—who is not only the subject of the
proceedings but may also be compelled to testify in the proceedings that
determine his or her future—does not have an automatic right to counsel.
Additionally, legal representation for youth in the child welfare system
could help these youth transition to adulthood. Many states can and do
receive federal funding to develop plans to support youth in the child welfare
system—at age fourteen and older—to assist them as they transition to
adulthood.
22 
For example, in Minnesota, this plan requires the child-placing
agency—in consultation with the youth—to develop a flexible document of
placement, and the child’s permanency plan that will result in family preservation,
reunification, or another permanency goal.”).
16. FIRST STAR & CHILDREN’S ADVOCACY INST., supra note 15, at 5 (“If there is one
party in these proceedings warranting highest consideration for counsel, it is the child.”);
see also Prudence Beidler Carr, Introduction to AM. BAR ASS’N, CHILD WELFARE LEGAL
REPRESENTATION: ABA ATTORNEY STANDARDS vii–ix (2018).
17. See Santosky v. Kramer, 455 U.S. 745 (1982). 
18. See Suparna Malempati, Beyond Paternalism: The Role of Counsel for Children
in Abuse and Neglect Proceedings, 11 U.N.H.L. REV. 97, 98–99 (2013). See generally In
re Gault, 387 U.S. 1 (1967) (discussing the history of the denial of children’s due process
rights).
19. See Malempati, supra note 18, at 101–107, 117–18, 126.
20. See Malempati, supra note 18, at 126–27.
21. See MINN. STAT. § 260C.163, subdiv. 6 (2018) (permitting informal procedures
for examination of a child witness when it is in the “best interests” of the child).
22. See John H. Chafee Foster Care Program for Successful Transition to
Adulthood, 42 U.S.C. § 677 (2018). 
4
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1238 MITCHELL HAMLINE LAW REVIEW [Vol. 45:4
individualized goals within certain domains such as education, employment,
health care, transportation, money management, housing plans, social skills,
establishing family and community connections, and engaging in various age
and developmentally appropriate opportunities.
23 
Legal representation for the
youth could ensure the plan is created. While the child-placing agency has an 
obligation to prepare such a plan with a youth age fourteen or older, it would
be an attorney’s role to demand that the court order a plan be prepared and
amended by the child-placing agency, as required by state law. Without the
benefit of counsel, a fourteen-year-old youth may not receive his or her
required independent living plan or even be informed of his or her right to
one, making the transition to adulthood that much more difficult.
Given the legal significance of issues pertaining to youth in child welfare
matters, it is unfortunate that youth who are bound by various court orders
are not automatically ensured the benefit of legal representation to assist
them in understanding, challenging, or requesting modifications of such
orders simply because they are children. In fact, “[t]he child’s life rests in the
hands of the court. Without genuine voice—legal representation—in these
proceedings, the child is chattel.”
24 
B. Importance to the Child Welfare System
In addition to the argument that the youth’s individual legal interests
support youth receiving counsel, it has also been argued that providing legal
representation to youth and other child welfare parties can improve the child
welfare system’s functions.
25 
In fact, some maintain “[t]he absence of legal
representation for any party at any stage of child welfare proceedings is a
significant impediment to a well-functioning child welfare system.”
26 
Specifically, the American Bar Association (“ABA”) Center on Children and
23. MINN. STAT. § 260C.452, subdiv. 2 (2018); id. § 260C.212, subdiv. 1(c)(12). 
24. Leslie Heimov & Susan Abrams, Why the Washington State Supreme Court Got
It Wrong on Lawyers for Kids, CHRON. SOC. CHANGE (Nov. 7, 2018),
https://chronicleofsocialchange.org/child-welfare-2/why-the-washington-state-supreme-court-
got-it-wrong-all-children-deserve-legal-representation [https://perma.cc/M6H7-JX4R].
25. See Prudence Beidler Carr, Introduction to AM. BAR ASS’N, CHILD WELFARE
LEGAL REPRESENTATION: ABA ATTORNEY STANDARDS, at vii–viii (2018) (“When parties
have an attorney advocating for them it increases their overall participation in the case,
which in turn leads to more tailored case plans, improved perceptions of fairness, and a
more informed, better judicial decision-making-process.”).
26. CHILDREN’S BUREAU MEMORANDUM, supra note 4, at 2.
5
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the Law identifies the following benefits of high-quality legal representation in
child welfare proceedings:
•	 Protects parents’ and children’s legal rights;
•	 Increases parties’ participation in and out of the court;
•	 Improves all parties’ perceptions of fairness;
•	 Reduces delays in achieving permanency and helps children 
and families reach better, long-term outcomes; 
•	 Promotes tailored case plans and services;
•	 Improves frequency and timeliness of parent-child and 
sibling visitation and family time; 
•	 Empowers families and communities to keep children safe at
home;
•	 Informs better judicial decision making; and
•	 Saves jurisdictions money by reducing time children spend in 
foster care.
27 
The view that youth require legal representation in child welfare
proceedings is “rooted in the reality that judicial proceedings are complex
and that all parties, especially children, need an attorney to protect and
advance their interests in court, provide legal counsel and help children
understand the process and feel empowered.”
28 
Proponents also argue that
due to attorney-client privilege, and an attorney’s professional obligations to
his or her client, providing youth with counsel can result in youth disclosing
more honest and detailed information.
29 
It can also result in youth feeling
empowered by their attorney’s duty of loyalty, obligation of zealous
representation, and prohibition from substituting their own opinions for their
client’s express wishes.
30 
27. Legal Representation in Child Welfare Proceedings Infographic, ABA CTR. ON 
CHILDREN & THE LAW (2018),
https://www.americanbar.org/content/dam/aba/administrative/child_law/cwrepinfographic.p 
df [https://perma.cc/ZC5K-RMMQ].
28. CHILDREN’S BUREAU MEMORANDUM, supra note 4, at 3–4.
29. Clark Peters, MEASURING THE IMPACT OF CHILDREN’S RIGHTS TO COUNSEL:
ADVANCING CHILD DUE PROCESS AND WELL-BEING IN THE JUVENILE COURT ECOLOGY
1, 3 (2016), https://firstfocus.org/wp-content/uploads/2016/09/Measuring-the-Impact-of-
Children%C2%B9s-Rights-to-Counsel-Brief-2.pdf [https://perma.cc/XL6M-WVZ2].
30. Id.
6
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III. LEGAL REPRESENTATION FOR YOUTH NATIONALLY
Although there has been increased support of a client-directed model of
youth representation, legal representation in child welfare matters remains
inconsistent. In 1967, the United States Supreme Court found that children
in juvenile delinquency matters have a constitutional right to counsel.
31 
However, despite its holding in In re Gault, the Supreme Court has not yet
held that youth in child welfare proceedings have a constitutional right to
32 33
counsel. Further, there is no federal statute for such a right. Thus, a youth’s
right to counsel in such cases has fallen to each individual state—and in some
cases even to the individual county
34 
—to determine the nature and scope of
such representation.
A. An Attorney as the Youth’s Representative
In January 2017, the United States Department of Health and Human
Services Administration on Children, Youth and Families (“United States
Children’s Bureau”) issued an informational memorandum “to emphasize
the importance of high quality legal representation in helping ensure a well-
functioning child welfare system.”
35 
The informational memorandum notes 
that “there is widespread agreement on the proper role of the child’s 
attorney,” and that there is “emerging consensus on nearly all aspects of the
role and duties of the child’s legal representative.”
36 
Moreover, the
memorandum also notes that there is a narrowing of the differences in the
debate between the client-directed and best-interests representation models, 
and the United States Children’s Bureau encourages all states to adopt the
2011 ABA Model Act Governing the Representation of Children in Abuse,
31. In re Gault, 387 U.S. 1, 41 (1967).
32. Malempati, supra note 18, at 103.
33. Id.
34. See ALICIA LEVEZU, CHILD. & YOUTH ADVOCACY CLINIC AT THE U. WASH.
SCH. L., DEFENDING OUR CHILDREN: A CHILD’S ACCESS TO JUSTICE IN WASHINGTON
STATE 8–9 (2016), http://cdcasa.org/wp-content/uploads/2017/01/UW-Study-2016-
Defending-Our-Children.pdf [https://perma.cc/8J9K-J9YR] (discussing variations by
county); see also NEB. REV. STAT. ANN. § 43-272(1)(a)-(b) (West, Westlaw through 2d Reg.
Sess. of 105th Leg.) (specifying that appointment of counsel is dependent on the county’s
population).
35. See CHILDREN’S BUREAU MEMORANDUM, supra note 4, at 1. 
36. Id. at 3 n.5, 11 (referring to a finding of the Children’s Bureau Quality
Improvement Center on the Representation of Children in the Child Welfare System 
(QIC-ChildRep) project).
7
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Neglect, and Dependency Proceedings (“Model Act”) as a statutory
framework for the legal representation of children in child welfare matters.
37 
The ABA Model Act utilizes a client-centered model of youth
representation.
38 
It directs attorneys representing youth to uphold the same
duties and obligations to their clients as they would to their adult clients.
39 
The commentary further notes that this attorney-client relationship is
“fundamentally indistinguishable” from any other attorney-client relationship
and “includes duties of client direction, confidentiality, diligence,
competence, loyalty, communication, and the duty to advise.”
40 
Despite
increased support for a youth’s right to independent counsel—utilizing a
client-directed model in child welfare matters—mandatory appointment of
independent counsel for youth remains the minority, as illustrated below.
Figure 1: Map of States Mandating the Appointment of
Independent Counsel
37. See id. at 3 n.5.
38. See ABA MODEL ACT GOVERNING THE REPRESENTATION OF CHILDREN IN
ABUSE, NEGLECT, AND DEPENDENCY PROCEEDINGS § 7 cmt. (AM. BAR ASS’N, Discussion
Draft 2011) (“Under the Act, a ‘child’s lawyer’ is a client-directed lawyer in a traditional
attorney-client relationship with the child.”).
39. Id. § 7(c) cmt. (listing the attorney’s duties to include loyalty, confidentiality, and
competent representation).
40. Id. (citing MODEL CODE OF PROF’L RESPONSIBILITY r. 1.2, 1.6, 1.3, 1.1, 1.7, 1.4,
2.1 (AM. BAR ASS’N 1980)). 
8
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The above map illustrates that the minority of states mandate the
appointment of client-directed counsel for youth in child welfare cases. 
41 
Further, several of these states have additional qualifiers for their
appointments, such as the age of the youth
42 
and the stage of the
proceedings.
43 
California and South Dakota are not included as mandated
41. CONN. GEN. STAT. ANN. § 46b-129a(2)(D) (West, Westlaw through Jan. 1,
2019); IDAHO CODE ANN. § 16-1614(2) (West, Westlaw through 2019 1st Reg. Sess. Ch.
16); LA. CHILD. CODE ANN. art. 607(A) (West, Westlaw through 2018 3d Extraordinary
Sess.); MD. CODE ANN., CTS. & JUD. PROC. § 3-813(d)(1) (West, Westlaw through 2018 
Reg. Sess.); MASS. GEN. LAWS ANN. ch. 119, § 29 (West, Westlaw through 2018 2d Ann.
Sess.); MINN. STAT. § 260C.163, subdiv. 3(b) (2018); NEB. REV. STAT. ANN. § 43-4510(1)
(West, Westlaw through 2d Reg. Sess. of 105th Leg.); NEV. REV. STAT. ANN. § 
432B.420(2) (West, Westlaw through 79th Reg. Sess. 2017); N.J. STAT. ANN. §§ 9:6-
8.21(1)(d), 9:6-8.23(a) (West, Westlaw through L. 2019 Ch. 35); N.M. STAT. ANN. § 32A-
4-10(C) (West, Westlaw through 1st Reg. Sess. of 54th Leg. Ch. 40); N.Y. FAM. CT. ACT § 
1016 (West, Westlaw through L. 2019 Ch. 19); N.D. CENT. CODE ANN. § 27-20-26 (1) 8
(WEST, Westlaw through 2018 Reg. Session); OKLA. STAT. ANN. tit. 10A, § 1-4-306.A.1.a 
(West, Westlaw through 2d Reg. Sess. of 56th Leg.); TEX. FAM. CODE ANN. § 107.0125
(West, Westlaw through 2017 Reg. and 1st Called Sess. of 85th Leg.); VT. STAT. ANN. tit.
33, § 5512(a) (West, Westlaw through 2017–18 Sess. of the Gen. Assemb.); WASH. REV.
CODE ANN. §§13.34.100(6)(a), 13.34.100(7)(c),13.34.267(6) (West, Westlaw through 2018 
Reg. Sess.); WIS. STAT. ANN. § 48.23(1m)(b)(2) (West, Westlaw through 2017 Act 370).
42. See IDAHO CODE ANN. § 16-1614(2) (West, Westlaw through 2019 1st Reg.
Sess. Ch. 16) (explaining that the court shall appoint counsel to youth twelve years of age or 
older); MINN. STAT. § 260C.163, subdiv. 3(b) (explaining that the court shall appoint
counsel to youth ten years of age or older if youth desires counsel and cannot employ 
counsel); NEB. REV. STAT. ANN. § 43-4510(1) (West, Westlaw through 2d Reg. Sess. of
105th Leg.) (applying to youth in extended foster care); N.M. STAT. ANN. § 32A-4-10(C)
(West, Westlaw through 1st Reg. Sess. of 54th Leg. Ch. 40) (explaining that the court shall
appoint an attorney for the youth if the youth is fourteen years of age or older); N.D. CENT.
CODE ANN. § 27-20-26 (1) 8 (WEST, Westlaw through 2018 Reg. Session) (applying to
youth in extended foster care); WASH. REV. CODE ANN. §§ 13.34.100(7)(c),13.34.267(6)
(West, Westlaw through 2018 Reg. Sess.) (applying to youth age twelve and older and
youth in extended foster care); WIS. STAT. ANN. § 48.23(3m) (West, Westlaw through
2017 Act 370) (explaining that youth twelve years of age and older entitled to be 
represented by counsel if the youth is to be placed outside the home).
43. See NEB. REV. STAT. ANN. § 43-4510(1) (West, Westlaw through 2d Reg. Sess.
of 105th Leg.) (applying to youth in extended foster care); N.D. CENT. CODE ANN. § 27-
20-26 (1) 8 (WEST, Westlaw through 2018 Reg. Session) (applying to youth in extended
foster care); WASH. REV. CODE ANN. §§ 13.34.267(6), 13.34.100(6)(a) (West, Westlaw
through 2018 Reg. Sess.) (explaining that the right to counsel applies to youth in extended
foster care and that an attorney must be appointed for a child six months after granting a 
9
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client-directed states because counsel is not required to advocate for the
youth’s express wishes.
44 
In contrast, as demonstrated below, almost all states
mandate the appointment of a guardian ad litem (the exception of which
provide for the discretionary appointment of a guardian ad litem).
45 
termination of parental rights petition when there is no remaining parent with parental 
rights).
44. CAL. WELF. & INST. CODE § 317(e)(1) (West, Westlaw through 2019 Reg. Sess.
Ch. 2 Urgency Legis.) (“[C]ounsel is charged with representing the wishes of the nonminor
dependent except when advocating for those wishes conflicts with the protection or safety
of the nonminor dependent.”); S.D. CODIFIED LAWS § 26-8A-18 (West, Westlaw through
2018 Reg. Session) (“The attorney for the child shall represent the child’s best interests . . .
.”).
45. See CONN. GEN. STAT. ANN. § 46b-129a(2)(D) (West, Westlaw through Jan. 1,
2019) (stating the court may appoint a guardian ad litem); IDAHO CODE ANN. § 16-1614(2)
(West, Westlaw through 2019 1st Reg. Sess. Ch. 16) (stating guardian ad litem
appointments are not mandated for children over twelve years old); IND. CODE ANN. § 31-
32-3-1 (West, Westlaw through 2018 2d Reg. Sess. and 1st Spec. Sess. of 120th Gen. 
Assemb.); KY. REV. STAT. ANN. § 620.100(1)(e) (West, Westlaw through 2018 Reg. Sess.);
LA. CHILD. CODE ANN. art. 424.1(A), 607 (West, Westlaw through 2018 3d Extraordinary
Sess.); MD. CODE ANN., CTS. & JUD. PROC. § 3-813(e) (West, Westlaw through 2018 Reg.
Sess.); N.J. STAT. ANN. §§ 9:6-8.21(1)(d), 9:6-8.23(a) (West, Westlaw through L. 2019 Ch.
35) (explaining that appointment provisions address attorney appointment and not
guardians ad litem); N.Y. FAM. CT. ACT § 1016 (West, Westlaw through L. 2019 Ch. 19)
(explaining that appointment provisions address attorney appointment and not guardians
ad litem); OKLA. STAT. ANN. tit. 10A, § 1-4-306.B.1 (West, Westlaw through 2d Reg. Sess.
of 56th Leg.); WIS. STAT. ANN. § 48.23(1m)(b)(2) (West, Westlaw through 2017 Act 370); 
MASS. COMM. FOR PUB. COUNS. SERV., ASSIGNED COUNS. MANUAL ch. 4(N)1.6(d)(2019).
10
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Figure 2: Map of States Mandating the Appointment of
Guardian ad Litem
Additionally, as further demonstrated below, many of the states that
mandate the appointment of a guardian ad litem also expressly permit, or
require, an attorney to fulfill the mandated guardian ad litem role.
46 
46. ALA. CODE § 12-15-102(10) (West, Westlaw through Act 2018-579); ALASKA
STAT. ANN. § 25.24.310(c) (West, Westlaw through 2018 2d Reg. Sess.); ARIZ. REV. STAT.
ANN. § 8-221(I) (West, Westlaw though through 2019 Reg. Sess.); ARK. CODE ANN. § 9-
27-316 (West, Westlaw through 2019 Reg. Sess. of 92nd Arkansas Gen. Assemb.); CAL.
WELF. & INST. CODE § 317 (West, Westlaw through 2019 Reg. Sess. Ch. 2 Urgency
Legis.); COLO. REV. STAT. ANN. § 19-3-203 (West, Westlaw through 2d Reg. Sess. of 71st
Gen. Assemb. (2018)); CONN. GEN. STAT. ANN. § 46b-129a(2)(A)–(B) (West, Westlaw
through Jan. 1, 2019); DEL. CODE ANN. tit. 29, § 9007A(b)(1) (West, Westlaw through 82
Laws 2019 Ch. 4.); GA. CODE ANN. § 15-11-104 (West, Westlaw through 2019 Leg. Sess.
Act 1); HAW. REV. STAT. ANN. § 587A-16(c)(6) (West, Westlaw through 2018 2d Spec.
Sess.); 705 ILL. COMP. STAT. ANN. 405/1-5(1) (West, Westlaw through 2019 Reg. Sess.
P.A. 101-1); IND. CODE ANN. § 31-32-3-3 (West, Westlaw through 2018 2d Reg. Sess. and
1st Spec. Sess. of 120th Gen. Assemb.); IOWA CODE ANN. § 232.89(4) (West, Westlaw
through Feb. 19, 2019); KAN. STAT. ANN. § 38-2205 (West, Westlaw through Jul. 1, 2018);
MICH. COMP. LAWS ANN. § 712A.17d (West, Westlaw through 2018 Reg. Sess. of 99th
Mich. Leg. P.A. 2018, No. 690); MISS. CODE ANN. § 43-21-121(4) (West, Westlaw through
2019 Reg. Sess.); MONT. CODE ANN. § 41-3-112(1) (West, Westlaw through June 1, 2018);
NEB. REV. STAT. ANN. § 43-272(3) (West, Westlaw through 2d Reg. Sess. of 105th Leg.);
N.H. REV. STAT. ANN. § 169-C:10.II (West, Westlaw through 2018 Reg. Sess. Ch. 379);
N.M. STAT. ANN. § 32A-4-10(E) (West, Westlaw through 1st Reg. Sess. of 54th Leg. Ch.
40); N.C. GEN. STAT. ANN. § 7B-601(a) (West, Westlaw through 2018 Reg. and Extra 
11
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Figure 3: Map of States Wherein a Guardian ad Litem Is or
May Be an Attorney
47 
Sess. of Gen. Assemb. S.L. 2018-145); OHIO REV. CODE ANN. § 2151.281 (West,
Westlaw through 132d Gen. Assemb. File 172 (2017–2018)); 42 PA. STAT. AND CONS.
STAT. ANN. § 6311(a) (West, Westlaw through 2018 Reg. Sess. Act 164); S.D. CODIFIED
LAWS § 26-8A-18 (West, Westlaw through 2018 Reg. Session); TEX. FAM. CODE ANN. §
107.0125 (West, Westlaw through 2017 Reg. and 1st Called Sess. of 85th Leg.); UTAH
CODE ANN. § 78A-6-902 (West, Westlaw through 2018 3d Spec. Sess.); VA. CODE ANN. § 
16.1-266.A (West, Westlaw through 2018 Reg. Sess. and 2018 Sp. Sess. I.); WASH. REV.
CODE ANN. § 13.34.105(1)(f) (West, Westlaw through 2018 Reg. Sess.); WIS. STAT. ANN.
§ 48.235 (West, Westlaw through 2017 Act 370); FLA. R. JUV. PROC. 8.210; TENN. SUP.
CT. R. 40(b)(1); W. VA. R. PROC. FOR CHILD ABUSE & NEGLECT PROCEEDINGS 3(k); 008-
001-2 WYO. CODE R. § 2 (LexisNexis 2013); KY. STANDARDS TO GOVERN THE
PERFORMANCE OF GUARDIANS AD LITEM FOR CHILDREN S-2 (2003); ME. RULES FOR
GUARDIANS AD LITEM r. 2(a)(2) (2018); R. I. FAM. CT. ADMIN. ORD.2006-02, I.A.;
STANDARDS WITH COMMENTS FOR GUARDIANS AD LITEM IN MO. JUVENILE & FAMILY 
COURT DIV. MATTERS 1.0 (2009); S.C. BAR ETHICS ADVISORY COMM., ETHICS ADVISORY 
OP. 08-04, 2008 WL 8089788, at *2 (Jul. 28, 2008).
47. Please note Figure 3 illustrates circumstances when the guardian ad litem is
mandated to be an attorney (dark gray), circumstances when the guardian ad litem may be
an attorney (light gray), and circumstances when the guardian ad litem is not an attorney
(white).
12
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Figure 4: Map of States with a Legal Mechanism to Address
Attorney-GAL
A review of the above illustrates that while only a minority of the nation
mandates a client-directed attorney be appointed for youth, many more states
mandate the appointment of an attorney-guardian ad litem to represent the
youth. Of these states, as Figure 3 illustrates, a majority provide for the
appointment of an attorney to serve as an attorney-guardian ad litem.
48 
Additionally, as seen in Figure 4, most of the states that provide for an
attorney to serve as a guardian ad litem—be it a mandatory or discretionary
appointment—also provide a legal mechanism for attorney-guardians ad litem
to address concerns when they are presented with a conflicting position
between what they believe is in the youth’s best interests and the youth’s 
express wishes.
49 
48. Supra note 46.
49. ARK. CODE ANN. § 9-27-316(f)(5)(A)-(B) (West, Westlaw through 2019 Reg.
Sess. of 92nd Arkansas Gen. Assemb.); CONN. GEN. STAT. ANN. § 46b-129a(2)(D) (West,
Westlaw through Jan. 1, 2019); DEL. CODE ANN. tit. 29, § 9007A(c)(15) (West, Westlaw
through 82 Laws 2019 Ch. 4.); GA. CODE ANN. § 15-11-104 (West, Westlaw through 2019
Leg. Sess. Act 1); HAW. REV. STAT. ANN. § 587A-16(c)(6) (West, Westlaw through 2018
2d Spec. Sess.); 705 ILL. COMP. STAT. ANN. 405/1-5(1) (West, Westlaw through 2019 Reg.
Sess. P.A. 101-1); IOWA CODE ANN. § 232.89(4) (West, Westlaw through Feb. 19, 2019); 
KAN. STAT. ANN. § 38-2205(a) (West, Westlaw through July 1, 2018); ME. REV. STAT.
ANN. tit. 22, § 4005(3) (West, Westlaw through 2017 2d Reg. Sess. and 2d Spec. Sess. of
128th Leg); MICH. COMP. LAWS ANN. § 712A.17d(2) (West, Westlaw through 2018 Reg.
Sess. of 99th Mich. Leg. P.A. 2018, No. 690); NEB. REV. STAT. ANN. § 43-272(3) (West,
Westlaw through 2d Reg. Sess. of 105th Leg.); N.H. REV. STAT. ANN. § 169-C:10.II(a)
13
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B. Guardian ad Litem as the Youth’s Representative
A wrinkle in a youth’s right to counsel in child welfare matters is the
federal mandate to appoint a guardian ad litem. In 1974, Congress enacted
the Child Abuse Prevention and Treatment Act (“CAPTA”).
50 
CAPTA
provides funding to states to improve their child protective services system.
51 
As part of a state’s eligibility for this federal funding, the state must establish a
process for appointing a guardian ad litem in each court case involving child
abuse and/or neglect victims.
52 
CAPTA further requires a guardian ad litem
to receive appropriate training, obtain first-hand understanding of the needs
of the youth, and make recommendations regarding the youth’s best interests
to the court.
53 
While CAPTA requires a guardian ad litem to provide the
court with a best interest analysis, it also notes that a guardian ad litem may be
an attorney or a court appointed special advocate (“CASA”).
54 
As a result of CAPTA’s funding mandate, most states have enacted
provisions for the appointment of a guardian ad litem in their child welfare
(West, Westlaw through 2018 Reg. Sess. Ch. 379); N.M. STAT. ANN. § 32A-4-10(E) (West,
Westlaw through 1st Reg. Sess. of 54th Leg. Ch. 40); OHIO REV. CODE ANN. §
2151.281(H) (West, Westlaw through 132d Gen. Assemb. File 172 (2017–2018)); TEX.
FAM. CODE ANN. § 107.0125(b) (West, Westlaw through 2017 Reg. and 1st Called Sess. of
85th Leg); WASH. REV. CODE ANN. § 13.34.100(6)(a) (West, Westlaw through 2018 Reg.
Sess.); WIS. STAT. ANN. § 48.235(3)(a) (West, Westlaw through 2017 Act 370); ALASKA
CHILD IN NEED OF AID R. 12(b)(3); ARIZ. JUV. CT. R. PROC. 40.1(H); MISS. UNIF. R.
YOUTH CT. PRAC. 13(f); PA. R. JUV. CT. PROC. 1154 cmt.; TENN. SUP. CT. R. 40(e)(2); VA.
SUP. CT. R. 8:6; W. VA. R. PROC. FOR CHILD ABUSE & NEGLECT PROCEEDINGS app. A, §
B(3); 008-001-2 WYO. CODE R. § 2(a); ALA. GUIDELINES WITH COMMENTS FOR
GUARDIANS AD LITEM IN DEPENDENCY AND TERMINATION-OF-PARENTAL RIGHTS CASES
IN JUVENILE COURTS, S-13.00; KY. STANDARDS TO GOVERN THE PERFORMANCE OF
GUARDIANS AD LITEM FOR CHILDREN S-5 (2003); STANDARDS WITH COMMENTS FOR
GUARDIANS AD LITEM IN MO. JUVENILE & FAMILY COURT DIV. MATTERS 13, 13.0 cmt.
(2009); R.I. FAM. CT. ADMIN. ORDER 2006-02, I.A. (2006); S.C. BAR ETHICS ADVISORY
COMM., ETHICS ADVISORY OP. 08-04, 2008 WL 8089788, at *2 (Jul. 28, 2008) (explaining
that a guardian ad litem cannot be appointed to serve as both guardian ad litem and
attorney), SARA DEPASQUALE & JAN SIMMONS, UNIVERSITY OF NORTH CAROLINA AT
CHAPEL HILL SCHOOL OF GOVERNMENT, ABUSE, NEGLECT, DEPENDENCY AND
TERMINATION OF PARENTAL RIGHTS PROCEEDINGS IN NORTH CAROLINA 2-24 (2017).
50. Pub. L. No. 93-247, 88 Stat. 4 (1974) (codified at 42 U.S.C § § 5101, 5102, 5104
- 5106, 5106a, 5106c - 5106i, 5108, 5116, 5116a - 5116i).
51. 42 U.S.C. § 5106a (2018) 
52. Id. § 5106a(b)(2)(B)(xiii).
53. Id.
54. Id. Please note for the purposes of this article, guardians ad litem and CASAs will 
be treated the same, and the term “guardian ad litem” will include both.
14
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proceedings.
55 
However, while CAPTA requires youth in child welfare
proceedings to be appointed a guardian ad litem, CAPTA does not require
youth to be represented by counsel.
56 
Moreover, since CAPTA also allows a
guardian ad litem to be an attorney, there is, unsurprisingly, a lack of
uniformity regarding the role of these representatives for youth in abuse
and/or neglect cases across the United States.
57 
As such, youth do not always
receive appointments for an attorney who will advocate for their express
wishes; instead, they primarily receive appointments for either a guardian ad
litem or an attorney-guardian ad litem whose role is to advocate for what he
or she believes to be in the youth’s best interests.
58 
As seen in Figures 2 and 3, a vast majority of states mandate the
appointment of a guardian ad litem in child welfare matters, and the
following eighteen states require the guardian ad litem role to be fulfilled by
an attorney: Alabama, Arkansas, California, Colorado, Delaware, Kansas, 
Michigan, Missouri, Nebraska, New Mexico, Pennsylvania, South Dakota,
Tennessee, Utah, Virginia, West Virginia, Wisconsin, and Wyoming.
59 
In
addition to the states that mandate attorneys to serve as guardians ad litem, 
Figure 3 shows the following twenty states which permit an attorney to serve
in the guardian ad litem role: Alaska, Arizona, Connecticut, Florida, Georgia,
55. See Malempati, supra note 18, at 110.
56. 45 C.F.R § 1340.14 (1990); see also Malempati, supra note 18, at 109. 
57. Malempati, supra note 18, at 104.
58. See id. at 117–18.
59. ALA. CODE § 12-15-102(10) (West, Westlaw through Act 2018-579); ARK. CODE
ANN. § 9-27-316 (West, Westlaw through 2019 Reg. Sess. of 92nd Arkansas Gen.
Assemb.); CAL. WELF. & INST. CODE § 317 (West, Westlaw through 2019 Reg. Sess. Ch. 2 
Urgency Legis.); COLO. REV. STAT. ANN. § 19-3-203 (West, Westlaw through 2d Reg. Sess.
of 71st Gen. Assemb. (2018)); DEL. CODE ANN. tit. 29, § 9007A(b)(1) (West, Westlaw
through 82 Laws 2019 Ch. 4.); KAN. STAT. ANN. § 38-2205 (West, Westlaw through July
1, 2018); MICH. COMP. LAWS ANN. § 712A.17d (West, Westlaw through 2018 Reg. Sess.
of 99th Mich. Leg. P.A. 2018, No. 690); NEB. REV. STAT. ANN. § 43-272(3) (West, 
Westlaw through 2d Reg. Sess. of 105th Leg.); N.M. STAT. ANN. § 32A-4-10(E) (West,
Westlaw through 1st Reg. Sess. of 54th Leg. Ch. 40) (requiring an attorney guardian ad
litem for youth under fourteen years old); 42 PA. STAT. AND CONS. STAT. ANN. § 6311(a)
(West, Westlaw though 2018 Reg. Sess. Act 164); S.D. CODIFIED LAWS § 26-8A-18 (West,
Westlaw through 2018 Reg. Session); UTAH CODE ANN. § 78A-6-902 (West, Westlaw
through 2018 3d Spec. Sess.); VA. CODE ANN. § 16.1-266.A (West, Westlaw through 2018
Reg. Sess. and 2018 Sp. Sess. I.); WIS. STAT. ANN. § 48.235 (West, Westlaw through 2017
Act 370); TENN. SUP. CT. R. 40(b)(1); W. VA. R. PROC. FOR CHILD ABUSE & NEGLECT
PROCEEDINGS 3(k); 008-001-2 WYO. CODE R. § 2 (LexisNexis 2013); STANDARDS WITH
COMMENTS FOR GUARDIANS AD LITEM IN MO. JUVENILE & FAMILY COURT DIV. MATTERS
1.0 (2009). 
15
Gueinzius and Ikeno: Legal Representation for Abused and Neglected Youth
Published by Mitchell Hamline Open Access, 2019
      
    
 
       
         
   
          
          
            
    
             
         
           
         
 
  
 
 
  
  
  
  
  
  
  
 
     
     
     
                                                 
            
         
        
           
        
         
         
       
       
           
      
      
        
       
         
       
        
            
        
   
     
1249
Mitchell Hamline Law Review, Vol. 45, Iss. 4, Art. 7
2019] REPRESENTATION FOR CHILDREN
Hawaii, Illinois, Indiana, Iowa, Kentucky, Maine, Mississippi, Montana, New
Hampshire, North Carolina, Ohio, Rhode Island, South Carolina, Texas,
and Washington.
60 
Given CAPTA’s mandate, the appointment of an attorney-guardian ad
litem generally requires the attorney-guardian ad litem to represent the
youth’s best interest to the court rather than the youth’s express wishes.
61 
Since most states allow for attorneys to serve in this dual attorney-guardian ad
litem role, the actual role they play is muddled. The following chart depicts
the attorney-guardian ad litem’s statutory role regarding representing a
youth’s express wishes and best interests when the youth’s express wishes
conflict with the attorney-guardian ad litem’s best interest determination.
States Convey
Express
Wishes
Emphasis on
Guardian ad
Litem’s Role
Emphasis on
Attorney’s Role
Inform of
Conflict/ 
Seek
Attorney
AL X X
AK X
AZ X X
60. ALASKA STAT. ANN. § 25.24.310 (West, Westlaw through 2018 2d Reg. Sess.);
ARIZ. REV. STAT. ANN. § 8-221 (West, Westlaw through 2019 Reg. Sess.); CONN. GEN.
STAT. ANN. § 46b-129a(2)(A)-(B) (West, Westlaw through Jan. 1, 2019); GA. CODE ANN. § 
15-11-104 (West, Westlaw through 2019 Leg. Sess. Act 1); 705 ILL. COMP. STAT. ANN.
405/1-5(1) (West, Westlaw through 2019 Reg. Sess. P.A. 101-1); IND. CODE ANN. § 31-32-
3-1 (West, Westlaw through 2018 2d Reg. Sess. and 1st Spec. Sess. of 120th Gen. 
Assemb.); IOWA CODE ANN. § 232.89(4) (West, Westlaw through Feb. 19, 2019); MISS.
CODE ANN. § 43-21-121(4) (West, Westlaw through 2019 Reg. Sess.); MONT. CODE ANN.
§ 41-3-112(1) (West, Westlaw through June 1, 2018); N.H. REV. STAT. ANN. § 169-C:10.II 
(West, Westlaw through 2018 Reg. Sess. Ch. 379); N.C. GEN. STAT. ANN. § 7B-601(a)
(West, Westlaw through 2018 Reg. and Extra Sess. of Gen. Assemb. S.L. 2018-145); OHIO
REV. CODE ANN. § 2151.281 (West, Westlaw through 132d Gen. Assemb. File 172 (2017– 
2018)); TEX. FAM. CODE ANN. § 107.0125 (West, Westlaw through 2017 Reg. and 1st
Called Sess. of 85th Leg.); WASH. REV. CODE ANN. § 13.34.105(1)(f) (West, Westlaw
through 2018 Reg. Sess.); FLA. R. JUV. PROC. 8.210; KY. STANDARDS TO GOVERN THE 
PERFORMANCE OF GUARDIANS AD LITEM FOR CHILDREN S-2 (2003); ME. RULES FOR
GUARDIANS AD LITEM r. 2(a)(2) (2018); S.C. BAR ETHICS ADVISORY COMM., ETHICS
ADVISORY OP. 08-04, 2008 WL 8089788 (Jul. 28, 2008); R.I. FAM. CT. ADMIN. ORDER
2006-02, I.A (2006); HAW. STATE JUD., REQUEST FOR PROPOSALS NO. J16003 § 2.3.1
(Dec. 16, 2014). 
61. See 42 U.S.C. § 5106a (2018).
16
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AR X X
CA X
CO X
CT X X X
DE X X X
FL X X
GA X X
HI X X X
IL X X
IN X
IA X X
KS X X
KY X X
ME X X X
MI X X X
MS X X
MO X X X X
MT X
NE X X X
NH X X
NM X X
NC X X
OH X X X X
PA X X X
RI X X X
SC X X
SD X
17
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TN X X X X
TX X X
UT X X
VA X X
WA X X
WV X X X
WI X X
WY X X
Figure 5: Chart of the Positions Presented to the Court When
the Youth’s Position Conflicts with the Attorney-Guardian ad 
Litem’s Best Interest Determination
Figure 5 illustrates that there are a variety of duties attorney-guardians ad
litem may face in their roles. It is noteworthy that these attorney-guardian ad
litem appointments generally do not mandate the attorney-guardian ad litem
to advocate for the youth’s express wishes. In fact, only a minority of states
expressly provide for the attorney-guardian ad litem to even voice the express
wishes of the youth.
62 
62. ARK. CODE ANN. § 9-27-316(f)(5)(B) (West, Westlaw through 2019 Reg. Sess. of
92nd Arkansas Gen. Assemb.); CONN. GEN. STAT. ANN. § 46b-129a(2)(C) (West, Westlaw
through Jan. 1, 2019); DEL. CODE ANN. tit. 29, § 9007A(c)(15) (West, Westlaw through 82 
Laws 2019 Ch. 4.); HAW. REV. STAT. ANN. § 587A-16(c)(6) (West, Westlaw through 2018 
2d Spec. Sess.); ME. REV. STAT. ANN. tit. 22, § 4005(1)(E) (West, Westlaw through 2017
2d Reg. Sess. and 2d Spec. Sess. of 128th Leg.); MICH. COMP. LAWS ANN. § 712A.17d
(West, Westlaw through 2018 Reg. Sess. of 99th Mich. Leg. P.A. 2018, No. 690); 42 PA.
STAT. AND CONS. STAT. ANN. § 6311(b)(9) (West, Westlaw through 2018 Reg. Sess. Act
164); UTAH CODE ANN. § 78A-6-902(8)(b) (West, Westlaw through 2018 3d Spec. Sess.);
FLA. R. JUV. PROC. 8.215(c); TENN. SUP. CT. R. 40(b)(1); VA. SUP. CT. R. 8:6; 008-001-2
WYO. CODE R. § 2(a) (LexisNexis 2013); ALA. OFF. OF INDIGENT DEF. SERV., GUARDIAN
AD LITEM GUIDELINES, S-13.00; KY. STANDARDS TO GOVERN THE PERFORMANCE OF
GUARDIANS AD LITEM FOR CHILDREN S-5 (2003); STANDARDS WITH COMMENTS FOR
GUARDIANS AD LITEM IN MO. JUVENILE & FAMILY COURT DIV. MATTERS 1.0 cmt., 13.0 
(2009); SUP. CT. OHIO, REPORT OF THE GUARDIAN AD LITEM STANDARDS TASK FORCE, 
rec. (4) (2002); R.I. FAM. CT. ADMIN. ORDER 2006-02, IV.C. 1(2006); SARA DEPASQUALE
& JAN SIMMONS, UNIVERSITY OF NORTH CAROLINA AT CHAPEL HILL SCHOOL OF
GOVERNMENT, ABUSE, NEGLECT, DEPENDENCY AND TERMINATION OF PARENTAL
RIGHTS PROCEEDINGS IN NORTH CAROLINA 2-24 (2017).
18
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Even when there is a conflict between a youth’s express wishes and the
attorney-guardian ad litem’s determination of the youth’s best interests, there
is additional variation in how attorney-guardians ad litem view the conflicting
position and the lens through which they view their role. Specifically, most
states view the conflicting positions through the lens of a guardian ad litem,
whereas only a handful of others view the conflicting positions through the
lens of an attorney. These different points of view are illustrated in the center
two columns of Figure 5 (“Emphasis Guardian ad Litem’s Role” vs.
“Emphasis Attorney Role”), as some states place more emphasis on their
role as a guardian ad litem, and some emphasize their role as an attorney— 
consistent with the ABA Model Act. Other states use a hybrid approach.
States such as Alabama, Missouri, Rhode Island, and Wyoming emphasize
advocating for a youth’s best interest to the extent of disregarding a conflicting
position.
63 
States such as Maine and Michigan couch their representation in
their ethical standards as attorneys and defer to communicating their client’s 
express wishes.
64 
Other states implement a hybrid approach by either
pronouncing that the difference of opinion does not create a conflict of
65 66
interest or by emphasizing both roles.
63. See ALA. CODE § 12-15-102(10) (Westlaw, Westlaw through Act 2018-579) (“A 
licensed attorney appointed by a juvenile court to protect the best interests of an individual
without being bound by the expressed wishes of that individual.”) (emphasis added); 008-
001-2 WYO. CODE R. § 2(a) (LexisNexis 2013) (“[T]his model provides an attorney to 
represent the child and instructs the attorney to represent the child’s ‘best interests.’ Rather 
than taking direction from the client, as is the case in traditional attorney representation of 
adults[.]”); STANDARDS WITH COMMENTS FOR GUARDIANS AD LITEM IN MO. JUVENILE &
FAMILY COURT DIV. MATTERS 3.0 cmt. (2009) (“The roles of a guardian ad litem and a
lawyer for the child are different and must be clearly distinguished. A guardian ad litem is
not the lawyer for the child and, therefore, advocates the best interests of the child rather 
than merely representing the child’s preferences.”); R.I. FAM. CT. ADMIN. ORDER 2006-02,
I.A. (2006) (“A lawyer Guardian ad litem is not the lawyer for the child and, therefore, 
advocates the best interest of the child rather than merely representing the child’s
preferences.”).
64. See ME. REV. STAT. ANN. tit. 22, § 4005(1)(E) (West, Westlaw through 2017 2d
Reg. Sess. and 2d Spec. Sess. of 128th Leg) (explaining that the guardian ad litem shall
make the wishes of the child known to the court if the child has expressed his wishes,
regardless of the recommendation of the guardian ad litem.); MICH. COMP. LAWS ANN. § 
712A.17d(1)(i) (West, Westlaw through 2018 Reg. Sess. of 99th Mich. Leg. P.A. 2018, No. 
690) (explaining that it is consistent with the law governing attorney-client privilege, that the 
lawyer-guardian ad litem shall inform the court as to the child’s wishes and preferences).
65. See 42 PA. STAT. AND CONS. STAT. ANN. § 6311(b)(9) (West, Westlaw through
2018 Reg. Sess. Act 164) (“A difference between the child’s wishes under this paragraph
and the recommendations . . . shall not be considered a conflict of interest for the guardian
19
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Moreover, as seen in Figures 4 and 5, many states provide a mechanism
to address those instances when the youth’s express wishes conflict with the
attorney-guardian ad litem’s best interest determination. Some states
specifically address such instances by permitting the attorney-guardian ad
litem to withdraw from his or her dual role.
67 
Several states permit the
ad litem.”); UTAH CODE ANN. § 78A-6-902(8)(c) (West, Westlaw through 2018 3d Spec.
Sess.) (“A difference between the minor’s wishes and the attorney’s determination of best
interest may not be considered a conflict of interest for the attorney.”); In re Adoption of
L.B.M.,161 A.3d 172 (Pa. 2017); In re J’K.M., 191 A.3d 907 (Pa. Super. Ct. 2018); cf. PA.
R. JUV. CT. PROC. 1154 cmt. (explaining that when there is a conflict between the
guardian’s recommendation and the youth’s wishes “the guardian ad litem for the child
may move the court for appointment of legal counsel and assignment of a separate 
guardian ad litem when, for example, the information the guardian ad litem possesses gives
rise to the conflict and can be used to the detriment of the child”).
66. See ARK. CODE ANN. § 9-27-316(f)(5)(A)-(B) (West, Westlaw through 2019 Reg.
Sess. of 92nd Arkansas Gen. Assemb.)(“[T]he attorney ad litem shall communicate the
juvenile’s wishes to the court in addition to presenting his or her determination of the
juvenile’s best interest.”); NEB. REV. STAT. ANN. § 43-272.01(2)(b) (West, Westlaw through
2d Reg. Sess. of 105th Leg.) (“[The guardian ad litem] shall defend the legal and social
interests of such juvenile.”); TENN. SUP. CT. R. 40(b)(1) (“‘Guardian ad litem’ is a lawyer
appointed by the court to advocate for the best interests of a child and to ensure that the 
child’s concerns and preferences are effectively advocated.”); W. VA. R. PROC. FOR CHILD
ABUSE & NEGLECT PROCEEDINGS app. A, § A(1) (“The GAL in a child abuse and neglect
case has a dual role, both as an attorney, and to represent the best interests of the child.”); 
SUP. CT. OHIO, REPORT OF THE GUARDIAN AD LITEM STANDARDS TASK FORCE, rec. (4) 
(2002) (“When a court appoints an attorney to serve as both the guardian ad litem and
attorney for a minor child, the attorney shall advocate for the child’s best interest and the
child’s wishes in a vigorous manner conforming to the Code of Professional Responsibility.
. . .”).
67. See, e.g., CONN. GEN. STAT. ANN. § 46b-129a(2)(D) (West, Westlaw through
Jan. 1, 2019); DEL. CODE ANN. tit. 29, § 9007A(c)(15) (West, Westlaw through 82 Laws
2019 Ch. 4.); GA. CODE ANN. § 15-11-104 (West, Westlaw through 2019 Leg. Sess. Act 1);
705 ILL. COMP. STAT. ANN. 405/1-5(1) (West, Westlaw through 2019 Reg. Sess. P.A. 101-
1); IOWA CODE ANN. § 232.89(4) (West, Westlaw through Feb. 19, 2019); KAN. STAT.
ANN. § 38-2205(a) (West, Westlaw through July 1, 2018); MICH. COMP. LAWS ANN. § 
712A.17d(2) (West, Westlaw through 2018 Reg. Sess. of 99th Mich. Leg. P.A. 2018, No. 
690); NEB. REV. STAT. ANN. § 43-272(3) (West, Westlaw through 2d Reg. Sess. of 105th
Leg.); N.H. REV. STAT. ANN. § 169-C:10.II(a) (West, Westlaw through 2018 Reg. Sess.
Ch. 379); N.M. STAT. ANN. § 32A-4-10(E) (West, Westlaw through 1st Reg. Sess. of 54th
Leg. Ch. 40); OHIO REV. CODE ANN. § 2151.281(H) (West, Westlaw through 132d Gen. 
Assemb. File 172 (2017–2018)); TEX. FAM. CODE ANN. § 107.0125(b) (West, Westlaw
through 2017 Reg. and 1st Called Sess. of 85th Leg); WIS. STAT. ANN. § 48.235(3)(a)
(West, Westlaw through 2017 Act 370); MISS. UNIF. R. YOUTH CT. PRAC. 13(f); W. VA. R.
PROC. FOR CHILD ABUSE & NEGLECT PROCEEDINGS app. A, § B(3); TENN. SUP. CT. R.
20
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attorney-guardian ad litem to withdraw from his or her role as the youth’s 
guardian ad litem, but permit the attorney to continue in his or her attorney
role, as well as require the court to appoint a separate guardian ad litem to
represent the youth’s best interests.
68 
Others provide for the attorney-
guardian ad litem to withdraw as the youth’s attorney, and remain as the
youth’s guardian ad litem, while allowing for a separate appointment of
counsel.
69 
Arizona and Tennessee provide both options of requesting that the
court appoint another lawyer to either serve as the guardian ad litem or the
representative of the youth advocating the youth’s position. 
70 
South Carolina
states a guardian ad litem who is an attorney must not serve as both the
guardian ad litem and attorney for the youth.
71 
Given this potential conflict—and understanding the potential issues
presented by the dual role of an attorney-guardian ad litem—the ABA has
consistently argued for a child-centered model of representation in child
welfare matters instead of the dual role approach.
72 
The ABA and others
40(e)(2); STANDARDS WITH COMMENTS FOR GUARDIANS AD LITEM IN MO. JUVENILE &
FAMILY COURT DIV. MATTERS 13.0 cmt. (2009); KY. STANDARDS TO GOVERN THE
PERFORMANCE OF GUARDIANS AD LITEM FOR CHILDREN S-5 (2003); R.I. FAM. CT. ADMIN.
ORDER 2006-02, I.A (2006); S.C. BAR ETHICS ADVISORY COMM., ETHICS ADVISORY OP.
08-04, 2008 WL 8089788, at * 2 (Jul. 28, 2008).
68. See CONN. GEN. STAT. ANN. § 46b-129a(2)(D) (West, Westlaw through Jan. 1,
2019); IOWA CODE ANN. § 232.89(4) (West, Westlaw through Feb. 19, 2019); N.M. STAT.
ANN. § 32A-4-10(E) (West, Westlaw through 1st Reg. Sess. of 54th Leg. Ch. 40); OHIO 
REV. CODE ANN. § 2151.281 (H) (West, Westlaw through 132d Gen. Assemb. File 172
(2017–2018)); TEX. FAM. CODE ANN. § 107.0125(b) (West, Westlaw through 2017 Reg.
and 1st Called Sess. of 85th Leg); PA. R. JUV. CT. PROC. 1154 cmt.; W. VA. R. PROC. FOR
CHILD ABUSE & NEGLECT PROCEEDINGS app. A, § B(3); GA. SUP. CT., FORMAL
ADVISORY OP. 16-2, 5 (April 16, 2018).
69. HAW. REV. STAT. ANN. § 587A-16(c)(6) (West, Westlaw through 2018 2d Spec.
Sess.); KAN. STAT. ANN. § 38-2205(a) (West, Westlaw through July 1, 2018); N.H. REV.
STAT. ANN. § 169-C:10.II(a) (West, Westlaw through 2018 Reg. Sess. Ch. 379);
STANDARDS WITH COMMENTS FOR GUARDIANS AD LITEM IN MO. JUVENILE & FAMILY 
COURT DIV. MATTERS 13.0 cmt. (2009); In re Interest of J.K., 656 N.W.2d 253, 259-260
(Neb. 2003). 
70. See ARIZ. JUV. CT. R. PROC. 40.1(H); TENN. SUP. CT. R. 40(e)(2).
71. S.C. BAR ETHICS ADVISORY COMM., ETHICS ADVISORY OP. 08-04, 2008 WL
8089788, at *2 (Jul. 28, 2008). 
72. See ABA MODEL ACT GOVERNING THE REPRESENTATION OF CHILDREN IN
ABUSE, NEGLECT, AND DEPENDENCY PROCEEDINGS § 1 cmt. (AM. BAR ASS’N, Discussion
Draft 2011) (“Under the Act, a ‘child’s lawyer’ is a client-directed lawyer in a traditional
attorney-client relationship with the child. … best interest advocates are not to function as
the child’s lawyer.”); ABA STANDARDS OF PRACTICE FOR LAWYERS WHO REPRESENT
CHILDREN IN ABUSE & NEGLECT CASES, A-2 cmt. (AM. BAR. ASS’N 1996),
21
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have also argued against attorneys using the guardian ad litem (best interest)
model of representing youth; instead they have supported attorneys using a
client-centered (express wishes) model of representation in order to avoid
role confusion.
73 
In addition to conflicts, there are potential ethical concerns when
attorneys utilize a best interest model of representation. This is due to the
loss of the attorney-client privilege, the uncertainty of the scope of
representation when the attorney’s subjective opinion of the youth’s best
interest takes precedent over the youth’s stated desire, and the potential of
the attorney presenting evidence.
74 
Despite these arguments for the
appointment of client-centered counsel for youth, there remains a national
struggle between states fulfilling CAPTA’s mandate for appointments of
guardians ad litem and states uniformly appointing counsel for youth.
IV. LEGAL REPRESENTATION FOR YOUTH IN MINNESOTA
In Minnesota, in addition to the appointment of a guardian ad litem,
75 
youth in child welfare proceedings have a right to effective assistance of
counsel in connection with the proceedings.
76 
Furthermore, in 2017,
Minnesota passed McKenna’s Law,
77 
which was the result of a twelve-year-old
youth’s efforts to ensure that other youth in child welfare proceedings are
informed of their right to receive legal representation.
78 
In Minnesota, the law
https://www.americanbar.org/content/dam/aba/migrated/family/reports/standards_abuseneg 
lect.authcheckdam.pdf [https://perma.cc/64HK-D6NV] (“In some jurisdictions the lawyer 
may be appointed as guardian ad litem. These standards, however, express a clear 
preference for the appointment of ‘child attorney.”).
73. Malempati, supra note 18, at 99 (citing Alberto Bernabe, The Right to Counsel 
Denied: Confusing the Roles of Lawyers and Guardians, 43 LOY. U. CHI. L.J. 838, 863–64 
(2012)); Robert E. Shepherd & Sharon S. England, I Know the Child is My Client, But
Who Am I? 64 FORDHAM L. REV. 1917, 1918, 1933–34 (1996) (regarding role confusion
and ineffective lawyering).
74. Malempati, supra note 18, at 115 (citing Marcia M. Boumil et al., Legal and
Ethical Issues Confronting Guardian ad Litem Practice, 13 J.L. & FAM. STUD. 43, 50–54 
(2011)).
75. See MINN. STAT. § 260C.163, subdiv. 5 (2018).
76. See id. subdiv. 3; see also MINN. R. JUV. PROT. PROC. 36.01.
77. H.F. 1702 § 4, 90th Leg., Reg. Sess. (Minn. 2017),
https://www.revisor.mn.gov/laws/2017/0/Session+Law/Chapter/60/ [https://perma.cc/7545-
TECM].
78. See Pat Kessler, 12-Year-Old Pushes Lawmakers to Pass Legal Protections for 
Foster Care Children, CBS MINN. (Apr. 27, 2017, 6:36 PM),
22
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now requires county social service workers to inform youth aged ten and
older of their right to be represented by counsel and their right to personally
attend their court hearings.
79 
Minnesota is now one of a handful of states that
require youth to be informed of their right to counsel.
80 
Minnesota also joined an even smaller group of states that permit only the
youth to waive their right to counsel.
81 
Youth in Minnesota may waive their
right to counsel; however, they must be afforded the opportunity to consult
with an attorney prior to waiving their right to counsel.
82 
Additionally, a waiver
of counsel may not be made by the youth’s parent, guardian, or guardian ad
litem.
83 
Moreover, although a youth in Minnesota’s child welfare system is not
an automatic party to the proceeding (unless the youth is made a party at the
initial appointment of counsel), the youth does have the ability to intervene as
a party as a matter of right.
84 
Thus, the youth must formally intervene in these
proceedings to receive party status.
85 
https://minnesota.cbslocal.com/2017/04/27/foster-care-mckennas-law/ 
[https://perma.cc/QF4H-4WGA].
79. See MINN. STAT. § 260C.163, subdiv. 3(d) (2018); Kessler, supra note 78.
80. See MINN. STAT. § 260C.163, subdiv. 3(d); see also ARK. CODE ANN. § 9-27-
316(a)(1) (West, Westlaw through 2019 Reg. Sess. of 92nd Arkansas Gen. Assemb.); KY.
REV. STAT. ANN. § 620.100(1) (West, Westlaw through 2018 Reg. Sess.); MASS. GEN.
LAWS ANN. ch. 119, § 29 (West, Westlaw through 2018 2d Ann. Sess.); NEB. REV. STAT.
ANN. § 43-272(1)(a)-(b) (West, Westlaw through 2d Reg. Sess. of 105th Leg.); N.M. STAT.
ANN. § 32A-4-10(G) (West, Westlaw through 1st Reg. Sess. of 54th Leg. Ch. 40); VA.
CODE ANN. § 16.1-266.C (West, Westlaw through 2018 Reg. Sess. and 2018 Sp. Sess. I.); 
WASH. REV. CODE ANN. § 13.34.100(7)(c) (West, Westlaw through 2018 Reg. Sess.); W.
VA. CODE ANN. § 49-6-2(a) (West, Westlaw through 2018 1st Extraordinary Sess.); WYO.
STAT. ANN. § 14-3-409(b) (West, Westlaw through 2019 Gen. Sess.); ALASKA CHILD IN 
NEED OF AID R. 12(a); IDAHO JUV. R. 37(d).
81. See ARIZ. REV. STAT. ANN. § 8-221(B) (West, Westlaw through 2019 Reg. Sess.)
(providing a waiver but not requiring express notice); ARK. CODE ANN. § 9-27-316(c)
(West, Westlaw through 2019 Reg. Sess. of 92nd Arkansas Gen. Assemb.); VA. CODE
ANN. § 16.1-266.C.3 (West, Westlaw through 2018 Reg. Sess. and 2018 Sp. Sess. I.); WIS.
STAT. ANN. § 48.23(1m)(b)(1)-(2) (West, Westlaw through 2017 Act 370) (appointing 
counsel to youth automatically beginning at age twelve, requiring youth to be fifteen years
old or older to waive, but not providing an express notice requirement); ALASKA CHILD IN 
NEED OF AID R. 12(c); PA. R. JUV. CT. PROC. 1152(A)(2).
82. MINN. STAT. § 260C.163, subdiv. 10. 
83. Id.
84. MINN. R. JUV. PROT. PROC. 34.01, subdiv. 1. 
85. See id. 34.03, subdiv. 1.
23
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Further, Minnesota clearly distinguishes the roles of the youth’s 
attorney, and the role of a guardian ad litem, by requiring that a youth’s 
attorney “shall not also act as the child’s guardian ad litem.”
86 
Minnesota
provides for both the appointment of a guardian ad litem to advocate for the
youth’s best interests, pursuant to CAPTA, as well as the appointment of
counsel to advocate for the youth’s express wishes, in line with the ABA
standards.
87 
As a result of Minnesota’s representation model, youth aged ten
and older in child welfare proceedings have the benefit of a client-directed
attorney as well as a guardian ad litem.
In Minnesota, a youth’s attorney is generally court appointed.
88 
In some
circumstances, this legal representation is provided by Children’s Law Center
of Minnesota (“CLC”).
89 
CLC utilizes a pro bono and multidisciplinary
approach to providing youth with counsel.
90 
In this model, CLC recruits and
trains volunteer attorneys and then pairs a staff attorney and social worker
with each volunteer attorney to provide ongoing case consultation and
assistance. This structure ensures that clients understand their legal rights and
options, and thereby have a voice in the proceedings that affect their lives.
91 
V. POSITIVE OUTCOMES FOR YOUTH WITH LEGAL REPRESENTATION
Youth with legal representation have significantly higher rates of
permanency—being placed in safe, permanent homes—than youth without
counsel.
92 
This increase in permanency results in decreased foster care and
court expenditures.
93 
Further, youth with legal representation are identified as
86. MINN. STAT. § 260C.163, subdiv. 3(f). 
87. See id. § 260C.163, subdiv. 3, 5.
88. See id. subdiv. 3(b).
89. CLC was founded in 1995 to increase the intensity and effectiveness of child
advocacy in Minnesota. CLC’s mission is to promote the rights and interests of children in
the judicial, child welfare, health care, and education systems. About Us, CHILDREN’S LAW 
CTR. OF MINN., https://clcmn.org/about-us/ [https://perma.cc/92YV-2682]. CLC carries out
its mission by providing legal advocacy through direct representation of youth in foster 
care, systemic reform, and education. It is the only private organization in Minnesota that
provides direct pro bono legal representation exclusively for youth in foster care. Id.
90. Id.
91. See id.
92. See ANDREW E. ZINN & JACK SLOWRIVER, CHAPIN HALL CTR. FOR CHILD. AT
THE U. CHICAGO, EXPEDITING PERMANENCY: LEGAL REPRESENTATION FOR FOSTER
CHILDREN IN PALM BEACH COUNTY 14–15 (2008),
https://www.issuelab.org/resources/1070/1070.pdf [https://perma.cc/YF8K-CKJQ].
93. See id. at 22–25. 
24
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having more specific case plans and services.
94 
A randomized control study
funded by the United States Children’s Bureau also supports the positive
correlation between early appointment of legal representation for children
and improved permanency.
95 
Improved permanency outcomes are significant, given concerns
regarding the general outcomes for child welfare youth the longer they
remain in foster care. In fact, a 2009 study by Chapin Hall at the University
of Chicago found that when youth left foster care at age eighteen, they were
substantially more likely than their non-child welfare peers to be homeless,
involved in the criminal justice system, become parents earlier, fail to
graduate high school or pursue post-secondary schooling, and be under- or
unemployed.
96 
Moreover, the National Conference of State Legislatures
provides the following list of statistics for when foster care youth left care at
age eighteen:
•	 One in five was homeless.
•	 Thirty-six percent of youth in one study had been homeless
at least once by age twenty-six; nearly half of those youth had 
been homeless more than once and nearly seventy-five
percent had been homeless four or more times.
•	 One-third lived in at least three different places; twenty 
percent had lived in four or more.
•	 Only fifty-eight percent graduated high school by nineteen
(compared with eighty-seven percent of all nineteen-year-
olds).
•	 One-fifth of twenty-six-year-olds did not have a high school
diploma or GED; only eight percent of these young adults
had earned a postsecondary degree.
•	 Only forty-six percent of youth in the same study were
employed.
•	 The average income earned at age twenty-six was $13,989
(compared to $32,312 for youth in the general population).
•	 One in four were involved in the criminal justice system
within two years of leaving care.
Id. at 31. 
95. U.S. DEP’T OF HEALTH & HUMAN SERVS., supra note 9, at 6, 14. 
94.
96. MARK E. COURTNEY ET AL., CHAPIN HALL AT THE U. CHICAGO, MIDWEST
EVALUATION OF THE ADULT FUNCTIONING OF FORMER FOSTER YOUTH: OUTCOMES AT
AGE 23 AND 24, 9, 66, 84 (2010),
https://rhyclearinghouse.acf.hhs.gov/sites/default/files/docs/18690-Midwest_Evaluation-
Outcomes_at_Ages_23_and_24.pdf [https://perma.cc/8PEW-QWUN].
25
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•	 Thirty percent of twenty-one-year-old former foster youth
reported criminal justice system involvement.
•	 By age twenty-six, the majority of young women and four-
fifths of young men in the study had been arrested; nearly
one-third of those young women and almost two-thirds of the
young men had spent at least one night in jail since they were
eighteen years old.
•	 Nearly eighty percent of young women became pregnant by
age twenty-six (compared with fifty-five percent of young
women in the general population).
97 
Thus, when youth have better permanency outcomes earlier in the court
process, their time in foster care decreases, as does the likelihood that they
will leave care without achieving permanency at age eighteen. 
In addition to the benefit of counsel to youth early in the process,
ensuring that counsel is provided for older youth near the end of the court
process is also beneficial. An example of these benefits can be seen in CLC’s
high school and post-secondary enrollment figures.
98 
In 2015, seventy percent
of the organization’s high school graduates enrolled in post-secondary
programs and, of those eligible, sixty-seven percent of the organization’s 
clients graduated high school.
99 
In the event these youth remain in care longer, many states
100 
now offer
youth the opportunity to engage in the extended foster care program to
provide them with additional services to assist them in their transitions to
adulthood.
101 
Extended foster care was developed to assist these older child
97. Supporting Older Youth in Foster Care, NAT’L CONF. ST. LEGIS. (Feb. 25, 2019),
http://www.ncsl.org/research/human-services/supports-older-youth.aspx
[https://perma.cc/VWB2-B82E] (citing MARK E. COURTNEY ET AL., CHAPIN HALL AT THE
U. CHICAGO, MIDWEST EVALUATION OF THE ADULT FUNCTIONING OF FORMER FOSTER
YOUTH: OUTCOMES AT AGE 26, 74 (2011), https://www.chapinhall.org/wp-
content/uploads/Midwest-Eval-Outcomes-at-Age-26.pdf [https://perma.cc/42N8-5S3G]).
98. CHILDREN’S LAW CTR. OF MINN., 2015 REPORT TO THE COMMUNITY (2015)
http://www.clcmn.org/wp-content/uploads/2016/05/2015-Report-to-the-Community.pdf 
[https://perma.cc/YK5Q-RGRX].
99. Id.
100 U.S. DEP’T OF HEALTH & HUMAN SERVS., CHILD WELFARE INFO. GATEWAY,
EXTENSION OF FOSTER CARE BEYOND AGE 18, 2 (2017)
https://www.childwelfare.gov/pubpdfs/extensionfc.pdf [https://perma.cc/T8NG-6UMV]
(noting approximately forty-six states continue to provide some form of extended services
to youth in care at eighteen).
101. See Fostering Connections to Success and Increasing Adoptions Act of 2008,
Pub. L. No. 110-351, 122 Stat. 3949 (2008) (amending title IV-E to give States the option 
26
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welfare youth in successfully transitioning to adulthood and to assist them in
becoming self-sufficient by providing them with continued case management
services and supports.
102 
In fact, studies have since found that when these
older youth remain in extended foster care beyond the age of eighteen, they
have better outcomes than if they had left care at age eighteen.
103 
Perhaps, as
a result of their representation, represented youth still in foster care at age
eighteen may be more inclined to take advantage of the benefits of extended
foster care because the benefits of the program are explained to them by
counsel.
For example, Minnesota requires its child social service agencies to
provide written notice to “the child and child’s attorney” of the agency’s 
intent to terminate benefits.
104 
The youth may challenge the termination by
filing a motion to “[ask] the court to review the agency’s determination within
15 days of receiving the notice.”
105 
Providing the notice to the youth’s attorney
creates a more significant opportunity to review the legality of the notice as
well as an opportunity to address and remedy the underlying reason for the
termination of benefits, thereby allowing the youth to remain engaged and
continue to receive benefits.
Youth represented by counsel have also been found to be more likely
to attend their hearings,
106 
and when youth attend their child welfare hearings,
they report an increased perception of fairness with the process and more
trust in the judge’s decision-making ability.
107 
These findings are noteworthy
when read in combination with a 2016 status report from the Children and
Youth Advocacy Clinic at the University of Washington School of Law that
found that children who were represented by an attorney were much more
of allowing youth to remain in foster care after reaching age eighteen); see also MINN.
STAT. § 260C.451 (2018). 
102. U.S. DEP’T OF HEALTH & HUMAN SERVS., supra note 100, at 2.
103. MARK E. COURTNEY ET AL., CHAPIN HALL AT THE U. CHICAGO, REPORT FROM
CALYOUTH: FINDINGS ON THE RELATIONSHIPS BETWEEN EXTENDED FOSTER CARE AND
YOUTH’S OUTCOMES AT AGE 21 i–ii (2018), https://www.chapinhall.org/wp-
content/uploads/Impacts-of-extended-care.pdf [https://perma.cc/8NRG-P438] (finding
youth’s high school graduation rates increased, more were employed, increased the amount
of money in their bank accounts, decreased amount of need-based public food assistance,
decreased the odds of being homeless, pregnant or impregnating a female and being
arrested).
104. MINN. STAT. § 260C.451, subdiv. 8 (2018).
105. Id.
106. See LEVEZU, supra note 34, at 18.
107. Vicky Weisz et al., Children’s Participation in Foster Care Hearings, 35 CHILD
ABUSE & NEGLECT 270 (2011). 
27
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likely to attend their hearings than those with only a guardian ad litem or no
advocate at all.
108 
Thus, it is reasonable to conclude that when youth receive
an attorney, and are permitted to actively participate in their child welfare
hearings with their attorneys, they perceive the court process more positively.
Finally, this positive perception is consistent with client statements of the
benefits of being represented and feeling supported when they have someone
fighting just for them.
109 
If youth with counsel have a more positive perception
of the court system, and they feel valued as a result, there is a compelling
argument that the appointment of counsel for youth can have a positive
impact both for the youth and for society as a whole.
VI. OTHER POTENTIAL REPRESENTATION ISSUES AND CONCERNS
A. Party Status
An issue that has been raised regarding legal representation of youth in
child welfare matters is whether the youth is a party to the proceedings.
Fortunately, youth tend to have party status in their child welfare matters.
110 
108. LEVEZU, supra note 34, at 18. 
109. Id. at 5 (“Once I got an attorney, I remember feeling official like I had good
representation. The state, my foster parents, everyone has somebody who represented 
then. It had always felt weird that I didn’t have one, that I didn’t have someone to fight for
me.”).
110. See ALA. CODE § 12-15-304(a) (West, Westlaw through Act 2018-579); CAL.
WELF. & INST. CODE § 317.5(b) (West, Westlaw through 2019 Reg. Sess. Ch. 2 Urgency
Legis.); DEL. CODE ANN. tit. 29, § 9007A(b)(3) (West, Westlaw through 82 Laws 2019 Ch.
4.); GA. CODE ANN. § 15-11-2(52) (West, Westlaw through 2019 Leg. Sess. Act 1); HAW.
REV. STAT. ANN. § 587A-4 (West, Westlaw through 2018 2d Spec. Sess.); 705 ILL. COMP.
STAT. ANN. 405/1-5(1) (West, Westlaw through 2019 Reg. Sess. P.A. 101-1); IND. CODE
ANN. § 31-34-9-7(1) (West, Westlaw through 2018 2d Reg. Sess. and 1st Spec. Sess. of
120th Gen. Assemb.); IOWA CODE ANN. § 232.89(2) (West, Westlaw through Feb. 19,
2019); KAN. STAT. ANN. § 38-2202(v) (West, Westlaw through July 1, 2018); KY. REV.
STAT. ANN. § 620.100(2) (West, Westlaw through 2018 Reg. Sess.); LA. CHILD. CODE
ANN. art. 607(B) (West, Westlaw through 2018 3d Extraordinary Sess.); MASS. GEN. LAWS
ANN. ch. 119, § 29 (West, Westlaw through 2018 2d Ann. Sess.); NEB. REV. STAT. ANN. §
43-245(19) (West, Westlaw through 2d Reg. Sess. of 105th Leg.); NEV. REV. STAT. ANN. § 
432B.420(2) (West, Westlaw through 79th Reg. Sess. 2017); N.H. REV. STAT. ANN. § 169-
C:3.XXI-a (West, Westlaw through 2018 Reg. Sess. Ch. 379); N.C. GEN. STAT. ANN. § 
7B-601(a) (West, Westlaw through 2018 Reg. and Extra Sess. of Gen. Assemb. S.L. 2018-
145); OKLA. STAT. ANN. tit. 10A, § 1-4-601.E.2 (West, Westlaw through 2d Reg. Sess. of
56th Leg.); OR. REV. STAT. ANN. § 419B.875(1)(a)(A) (West, Westlaw through 2018 Reg.
Sess. and 2018 Special Sess. of the 79th Legis. Assemb.); 40 R.I. GEN. LAWS § 40-11-14(a)
28
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The ABA Model Act also supports youth as parties in the child welfare
proceedings.
111 
Despite having party status, most youth do not have the
benefit of counsel zealously advocating for their express position, as is
required for the other parties in the courtroom.
112 
Thus, while youth are
considered parties to their child welfare actions, their ability to advance their
specific legal position in the courtroom is often significantly limited by their
attorney’s statutory role.
A recent article in response to the Washington State Supreme Court
decision in In the Matter of the Dependency of E.H. & S.K.-P.,
113 
which
denied children the right to legal representation in their child welfare
proceedings, notes “[c]ourts can only make the best decisions when
presented with all the available evidence. When the party with the power, in
this case the government, has the advantage of representation, and the
disenfranchised family members do not—the scales of justice cannot possibly
right themselves.”
114 
B. Capacity
In addition to a youth’s party status to their proceedings, the youth’s 
capacity to direct his or her representation is often a topic of discussion
regarding an appointment of counsel to youth.
115 
For example, there may be
legitimate concerns of capacity and the ability of an attorney to determine the
position of a very young or a non-verbal youth. In fact, as noted earlier, some
(West, Westlaw through Ch. 353 of the Jan. 2018 sess.); S.C. CODE ANN. § 63-7-20(17) 
(West, Westlaw through 2018 Act No. 292); VT. STAT. ANN. tit. 33, §5102(22)(A) (West,
Westlaw through 2017–18 Sess. of the Gen. Assemb.); WYO. STAT. ANN. § 14-3-
402(a)(xiv) (West, Westlaw through 2019 Gen. Sess.); ALASKA CHILD IN NEED OF AID R.
2(l); ARIZ. JUV. CT. R. PROC. 37(A); FLA. R. JUV. PROC. 8.210(a); MD. CODE ANN., CTS. &
JUD. PROC. § 3-801(u)(1)(i) (West, Westlaw through 2018 Reg. Sess.); MINN. R. JUV. PROT.
PROC. 34.01, subdiv. 1; MO. SUP. CT. R. 110.04(20); N.M. CHILD. CT. R. 10-121(B)(3);
N.D. R. JUV. PROC. 3(b); OHIO R. OF JUV. PROC. 2(Y); PA. R. JUV. CT. PROC. 1120; W. VA.
R. PROC. FOR CHILD ABUSE & NEGLECT PROCEEDINGS 3(m); see also In re B.P. & A.P., 35 
P.3d 291 (Mont. 2001).
111. ABA MODEL ACT GOVERNING THE REPRESENTATION OF CHILDREN IN ABUSE,
NEGLECT, AND DEPENDENCY PROCEEDINGS § 2 (AM. BAR ASS’N, Discussion Draft 2011). 
112. See Malempati, supra note 18, at 119–22.
113. 427 P.3d 587 (Wash. 2018).
114. Heimov & Abrams, supra note 24, at 3. 
115. See, e.g., Malempati, supra note 18, at 123–25.
29
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states have set age requirements for a youth’s right to counsel.
116 
Others
provide factors for the court to use in determining whether the youth would
benefit from the appointment of counsel.
117 
The ABA Model Act addresses the concern of diminished capacity,
and an attorney’s ability to represent a youth under the attorney’s rules of
professional responsibility, by allowing states to determine an age of capacity
if they desire to do so.
118 
The ABA Model Act notes that an attorney may
determine a youth’s incapacity on a case-by-case basis, which allows the
youth’s attorney to function in a client-directed manner regarding any issues
raised in the proceedings.
119 
Further, the Model Act notes a youth “may be
able to direct the lawyer with respect to a particular issue at one time but not
another.”
120 
The Model Act maintains that the issue of capacity requires
ongoing re-assessment. 
121 
The Model Act also directs counsel to make good
faith efforts to determine the clients’ wishes and permits for substituted
judgement.
122 
Moreover, the Model Act’s concept of substituted judgement of counsel
is not a best interest determination, but instead seeks to determine what the
child would decide if he or she were capable of making an adequately
considered decision, and to represent the child in accordance with that
116. See IDAHO CODE ANN. § 16-1614(2) (West, Westlaw through 2019 1st Reg.
Sess. Ch. 16) (indicating that youth twelve years of age or older will be appointed counsel); 
MINN. STAT. § 260C.163, subdiv. 3(b) (2018) (stating that the court shall appoint counsel
to youth ten years of age or older if youth desires counsel and cannot employ counsel); 
N.M. STAT. ANN. § 32A-4-10(C) (West, Westlaw through 1st Reg. Sess. of 54th Leg. Ch.
40) (designating that the court shall appoint an attorney for the youth if the youth is
fourteen years of age or older);WASH. REV. CODE ANN. §13.34.100(7)(c)(West, Westlaw
through 2018 Reg. Sess.) (applying to youth age twelve or older); WIS. STAT. ANN. § 
48.23(2) (West, Westlaw through 2017 Act 370) (specifying that youth twelve years of age
and older entitled to be represented by counsel if the youth is to be placed outside the
home).
117. See CAL. R. CT. 5.660(b)(1)(A)-(C) (listing factors to be used in determining if the
child would not benefit from the appointment of counsel).
118. ABA MODEL ACT GOVERNING THE REPRESENTATION OF CHILDREN IN ABUSE,
NEGLECT, AND DEPENDENCY PROCEEDINGS § 7(d) (AM. BAR ASS’N, Discussion Draft
2011) (“Under this subsection a child shall be presumed to be capable of directing
representation at the age of __. The presumption of diminished capacity is rebutted if, in
the sole discretion of the lawyer, the child is deemed capable of directing representation.”).
119. See id. § 7(d) cmt.
120. Id.
121. Id. § 7(c) cmt.
122. Id.
30
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determination.
123 
While this provision is not completely objective, it does
direct counsel’s assessment to be based on unique circumstances of the case
and not the attorney’s “personal views.”
124 
Massachusetts has incorporated a
substituted judgement provision consistent with the Model Act into its
practice.
125 
In contrast, Oklahoma and Texas have incorporated a best
interest substituted judgement provision into its statutory requirements.
126 
Maryland utilizes a “considered judgement” assessment for attorneys to
determine capacity. 
127 
The provision of substituted judgement under the Model Act
demonstrates that the issue of a youth’s capacity can be a difficult and
challenging one for an attorney to resolve, requiring the attorney’s deliberate
review. While there are valid concerns surrounding capacity and the ability of
an attorney to determine the position of an infant or non-verbal youth, it is
also apparent from the various state statutory mandates that there is
substantial concern about addressing those circumstances when a youth’s 
express position arguably conflicts with his or her best interests.
128 
The issue
of a youth’s “capacity” in this sense appears to be tied more to concerns of
the youth expressing a position that is perceived as not appropriate, rather
than to the youth’s ability to clearly articulate his or her desired outcome to
her attorney. As seen in Figures 4 and 5, several states provide various
methods to address this concern.
As noted earlier, some states allow for a permissive court appointment
of a client-centered attorney when the youth’s position conflicts with the
youth’s best interests.
129 
Other states (such as Delaware) provide that when
the attorney concludes that the youth’s wishes conflict with the attorney’s
position or the position of the CASA, the attorney will make the youth’s 
wishes known to the court and notify the court that the conflict exists.
130 
No
additional requirement of the attorney—aside from the notification—is 
123. Id.
124. Id.
125. MASS. COMM. FOR PUB. COUNS. SERV., ASSIGNED COUNS. MANUAL ch.
4(N)1.6(c) cmt. (2019).
126. See OKLA. STAT. ANN. tit. 10A, § 1-4-306.A.2.c (West, Westlaw through 2d Reg.
Sess. of 56th Leg.); TEX. FAM. CODE ANN. § 107.008 (West, Westlaw through 2017 Reg.
and 1st Called Sess. of 85th Leg.).
127. MD. R. tit. 11, app. CHILD ADVOCACY GUIDELINES, B1.
128. See supra Section III.B.
129. Id.
130. DEL. CODE ANN. tit. 29, § 9007A(c)(15) (West, Westlaw through 82 Laws 2019
Ch. 4.).
31
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provided.
131 
As a result, the court determines how to remedy the conflict such
that the youth’s best interests and wishes are represented.
132 
Similar to
Delaware, Ohio requires the court to resolve the conflict when an attorney
serving in the dual role of attorney and guardian ad litem identifies a conflict
between the youth’s best interest and the youth’s wishes.
133 
States such as Kansas and Missouri appoint a new attorney to serve as
counsel for the youth, and the attorney-guardian ad litem remains on the
matter as the guardian ad litem.
134 
Such an avenue is concerning given its
potential for disclosing the youth’s confidences, since the previous attorney-
guardian ad litem is no longer defined as an attorney for the youth—and
arguably no longer bound by the rules of professional conduct—and therefore
may be able to use previous confidences in his or her best interest
recommendations.
Both Pennsylvania and Utah have statutory provisions stating that a
difference between the youth’s express wishes and the attorney-guardian ad
litem’s best interest determination is not to be considered a conflict of
interest for the attorney-guardian ad litem.
135 
While Pennsylvania’s Rules of
Juvenile Court permit the attorney-guardian ad litem to request that the court
appoint separate counsel for the youth,
136 
the provisions of both states
illustrate the potential role confusion our current child welfare system
permits.
137 
While expressing a client’s potentially dangerous request can be thorny,
it is not an attorney’s only recourse. Attorneys have options when clients seek
outcomes that are harmful.
138 
In fact, under the Model Rules of Professional
Conduct, an attorney “can refuse to take an action that is frivolous under the
131. Id.
132. Id.
133. OHIO R. OF SUPERINTENDENCE FOR THE CT. 48 (D)(8); SUP. CT. OHIO, REPORT 
OF THE GUARDIAN AD LITEM STANDARDS TASK FORCE, rec. (4) (2002). 
134. KAN. STAT. ANN. § 38-2205(a) (West, Westlaw through July 1, 2018);
STANDARDS WITH COMMENTS FOR GUARDIANS AD LITEM IN MO. JUVENILE & FAMILY 
COURT DIV. MATTERS 13.0 cmt. (2009). 
135. 42 PA. STAT. AND CONS. STAT. ANN. § 6311(b)(9) (West, Westlaw through 2018
Reg. Sess. Act 164); UTAH CODE ANN. § 78A-6-902(8)(c) (West, Westlaw through 2018
3d Spec. Sess.).
136. PA. R. JUV. CT. PROC. 1154.
137. The situation in Pennsylvania is further complicated by two recent cases that
require separate youth representation when the youth’s legal interest conflict with the
youth’s best interest. See In re Adoption of L.B.M., 161 A.3d 172 (Pa. 2017); In re J’K.M.,
191 A.3d 907 (Pa. Super. Ct. 2018). 
138. Malempati, supra note 18, at 127.
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law, ask for the appointment of a guardian ad litem for incompetent clients,
or seek withdrawal from representation.”
139 
Additionally, attorneys have an
obligation to exercise their independent professional judgment and provide
candid advice to their clients.
140 
Thus, there are protections within the
practice of law to address the paternal concern of a child client making a
“poor choice.”
There is also a persuasive argument that attorneys have a special skillset,
and that it is because of their legal training, not their personal experiences,
that they are appointed to represent children in a courtroom.
141 
This “let
lawyers be lawyers” argument is compelling because child welfare is one of
the few areas of practice in which, as noted herein, an attorney’s subjective
position can be permitted. In support of utilizing a traditional attorney role in
child welfare matters, it has been argued that most child welfare proceedings
allow for the best interests of a child to be a contested issue before a judicial
officer as the ultimate trier of fact.
142 
The Model Act also notes that the
determination of a youth’s “best interests remains solely the province of the
court.”
143 
Thus, it is the job of the attorney to advance his or her client’s 
position to the court and let the court make its decision regarding the
144 
matter. 
VII. POSSIBLE SOLUTIONS
There is a general consensus that a juvenile court will make substantial
decisions for youth in child welfare matters. There is also a general consensus
that youth have various legal rights at play in their proceedings. The
distinction is how these legal rights are protected and afforded in practice. As
noted herein, there is no uniform, guaranteed constitutional right to counsel
139. Id. (citing MODEL RULES OF PROF’L CONDUCT r. 3.1 (AM. BAR ASS’N 1998) 
(prohibiting lawyers from acting frivolously)).
140. MODEL RULES OF PROF’L CONDUCT r. 2.1 (AM. BAR ASS’N 2018).
141. Annette R. Appell, Children’s Voice and Justice: Lawyering for Children in the 
Twenty-First Century, 6 NEV. L.J. 692, 715 (2006) (“I continue to be struck by my own
arrogance and that of my peers when we think we know best for our clients, especially
our child clients.”).
142. Malempati, supra note 18, at 120 (citing Jean Koh Peters, The Roles and Content
of Best Interests in Client-Directed Lawyering for Children in Child Protection 
Proceedings, 64 FORDHAM L. REV. 1505, 1507 (1996)). 
143. ABA MODEL ACT GOVERNING THE REPRESENTATION OF CHILDREN IN ABUSE,
NEGLECT, AND DEPENDENCY PROCEEDINGS § 7(d) cmt. (AM. BAR ASS’N, Discussion Draft
2011).
144. Malempati, supra note 18, at 121.
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for youth in child welfare matters, and there is also great variety across the
nation in the appointment of counsel for youth.
145 
The ABA Center on Children and the Law recently published “quality
hallmarks” for youth attorneys, parent attorneys, and agency attorneys.
146 
In
addressing its hallmarks for youth attorneys, the ABA stated the role of a
child’s attorney is to “[p]rotect and advance child’s interests in court, provide
legal counsel, and help the child understand the legal process and feel
empowered to participate.”
147 
The ABA also provided a list of hallmarks for
counsel:
•	 Understand the child’s wishes in the case;
•	 Understand the child’s strengths, needs and resources;
•	 Ensure the child has an opportunity to attend and participate
in court hearings;
•	 Advocate for the child to maintain contact with parents,
siblings, and kin through visitation, placement, and 
permanency planning;
•	 Work with collateral contacts—teachers, foster parents,
service providers;
•	 Collaborate with a multidisciplinary team;
•	 Promote tailored, specific case plans and services; and
•	 Advocate for the child’s access to education and community
supports. 
148 
Some barriers to achieving these hallmarks include proper funding and
training of child attorneys, as well as the absence of “any legally binding
uniform standards” regarding the representation of youth in child welfare
proceedings.
149 
Some have suggested a high-quality study be conducted that
evaluates attorney versus non-attorney representatives in “a national study
with longitudinal data on cost and outcomes.”
150 
Additional suggestions
include conducting case studies of pilot programs in states that adopted the
Model Act’s standard of representation of youth, or amending CAPTA to
require states to appoint attorneys for all youth in child welfare cases. 
151 
145. See supra Section III.
146. Legal Representation in Child Welfare Proceedings Infographic, supra note 27,
at 2. 
147. Id.
148. Id.
149. OUTLEY, supra note 1, at 1. 
150. Peters, supra note 29, at 8.
151. Id.
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Perhaps as empirical data continue to support the benefit of client-centered
representation for youth, states will also see the financial, qualitative, and
ethical benefits of such representation.
Until there is a national mandate for youth to be appointed counsel in
their child welfare matters, states utilizing an attorney-guardian ad litem
should mandate that the attorney-guardian ad litem inform the court of both
the best interest assessment and the youth’s express wishes, even if the
attorney-guardian ad litem determines that youth’s the express wishes are not
consistent with the attorney-guardian ad litem’s best interest assessment.
Simply informing the court of the youth’s express wishes does not place an
attorney-guardian ad litem in the position of advocating for the youth’s 
express wishes, but such action does inform the court of the differing
positions.
Additionally, states that allow for dual roles should provide a
mechanism to allow the attorney-guardian ad litem to withdraw as the youth’s 
guardian ad litem, and to have the court appoint a separate guardian ad litem,
when there is a difference between the youth’s express wishes and the youth’s 
best interest. This would ensure that the youth’s express wishes as well as his
or her best interests are being represented. Such a mechanism would also
allow the attorney-guardian ad litem to withdraw as the guardian ad litem—but
not as the attorney—in order to ensure continuity for the youth and
demonstrate the attorney’s loyalty to his or her client, as well as ensure the
attorney-client privilege is protected.
Moreover, the process of determining a youth’s capacity to direct
representation should allow for case-by-case assessments. Consistent with the
Model Act, states can determine appointment at a certain age.
152 
Provisions
for discretionary appointment based on the youth’s capacity under a specific
statutory age should also be permitted, as well as counsel’s ability to withdraw
from representation due to the youth’s incapacity. Similarly, states that
mandate the appointment of independent counsel for all youth should
consider adopting the Model Act’s substituted judgement provision to ensure
that it is the youth’s position that is being presented and not the attorney’s 
“personal view.”
153 
Finally, all youth entitled to representation should be informed of their
right to counsel and be given the revocable right to waive counsel. Again,
152. ABA MODEL ACT GOVERNING THE REPRESENTATION OF CHILDREN IN ABUSE,
NEGLECT, AND DEPENDENCY PROCEEDINGS § 7(d) (AM. BAR ASS’N, Discussion Draft
2011).  
153. Id. at § 7(d) cmt.
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there is variation regarding if and how states provide notice of a youth’s right
to counsel, as well as whether the right may be waived. For example, some
states provide youth with the right to counsel but do not have a statutory
mechanism to inform the youth of his or her right to counsel.
154 
Arizona does
not provide express notice to the youth but allows the right to be waived.
155 
The best practice includes informing the youth of his or her right to counsel,
providing an automatic appointment and, if the youth wishes to waive his or
her right to counsel, allowing for a knowing and voluntary revocable waiver
after the youth has had the opportunity to consult with counsel and the court
regarding his or her right.
VIII. CONCLUSION
Youth in child welfare proceedings face significant and permanent legal
determinations. To believe youth do not require the benefit of legal counsel
to protect their legal interests is unfair to the youth in these proceedings. The
belief that others—who are not required to serve at the direction of the youth
as a legal client—will ensure the youth’s positions are fully presented to the
court is disingenuous. Youth in child welfare matters are at the heart of these
proceedings and they deserve to have a legitimate legal place at counsel table.
154. See, e.g., CONN. GEN. STAT. ANN. § 46b-129a(2)(A)–(B) (West, Westlaw
through Jan. 1, 2019); GA. CODE ANN. § 15-11-103(a) (West, Westlaw through 2019 Leg.
Sess. Act 1); TEX. FAM. CODE ANN. § 107.012 (West, Westlaw through 2017 Reg. and 1st
Called Sess. of 85th Leg.).
155. See ARIZ. REV. STAT. ANN. § 8-221(B) (West, Westlaw through 2019 Reg. Sess.)
(indicating that waiver is permitted, but not providing an express notice requirement).
36
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APPENDIX 
* Not all of the federal and state authority in this appendix has been 
directly referenced in the article. The authors prepared this appendix to
provide readers with a review of the authority consulted in the preparation
of this article.
Authority Pertinent Language
Federal
Pub. L. No. 93-247, Child Abuse Prevention and Treatment Act of 1974
88 Stat. 4 (1974) (CAPTA)
(codified at 42
U.S.C §§ 5101,
5102, 5104- 5106, 
5106a, 5106c -
5106i, 5108, 5116, 
5116a–5116i)
42 U.S.C § 5106a
(2018)
CAPTA section entitled “Grants to States for child
abuse or neglect prevention and treatment programs.”
42 U.S.C § 5106a Sets forth state plan eligibility requirements that must
(b)(2)(B)(xiii)(2018) include assurances of “provisions and procedures
requiring that in every case involving a victim of child
abuse or neglect which results in a judicial
proceeding, a guardian ad litem, who has received
training appropriate to the role, including training in
early childhood, child, and adolescent development,
and who may be an attorney or a court appointed
special advocate who has received training
appropriate to that role (or both), shall be appointed
to represent the child in such proceedings . . . to
obtain first-hand, a clear understanding of the
situation and needs of the child; and . . . to make
recommendations to the court concerning the best
interests of the child.”
Foster Care
Independence Act
of 1999, 42 U.S.C. §
677 (2018)
“An Act To amend part E of title IV of the Social
Security Act to provide States with more funding and
greater flexibility in carrying out programs designed to
help children make the transition from foster care to
self-sufficiency, and for other purposes.”
Foster Care Further defines the John H. Chafee Foster Care
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Independence Act Independence Program’s statutory purpose to allow
of 1999, 42 U.S.C § States to develop transition services programs for
677 (a) (2018) youth age 14 and older in foster care, support and
services for former foster care youth age 18 and older
and training vouchers for youth who have aged out of
foster care.
Public L. No. 110- Fostering Connections to Success and Increasing
351, 122 Stat. 3949 Adoptions Act of 2008
(2008) (codified as
amended at
scattered sections of
42 U.S.C.)
In re Gault, 387 “Juvenile Court history has again demonstrated that
U.S. 1, 18 (1967) unbridled discretion, however benevolently
motivated, is frequently a poor substitute for principle
and procedure.”
In re Gault, 387 “We conclude that the Due Process Clause of the
U.S. 1, 41(1967) Fourteenth Amendment requires that, in respect of
proceedings to determine delinquency which may
result in commitment to an institution in which the
juvenile’s freedom is curtailed, the child and his
parents must be notified of the child’s right to be
represented by counsel retained by them, or if they
are unable to afford counsel, that counsel will be
appointed to represent the child.”
Santosky v. Kramer, 
455 U.S. 742, 753– 
54 (1982)
“The fundamental liberty interest of natural parents in
the care, custody, and management of their child
does not evaporate simply because they have not
been model parents . . . . If anything, persons faced
with forced dissolution of their parental rights have a
more critical need for procedural protections than do
those resisting state intervention into ongoing family
affairs. When the State moves to destroy weakened
familial bonds, it must provide the parents with
fundamentally fair procedures.”
Alabama
ALA. CODE § 12-15-
102(5)
“Child’s Attorney. A licensed attorney who provides
legal services for a child, or for a minor in a mental
commitment proceeding, and who owes the same
38
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duties of undivided loyalty, confidentiality, and
competent representation to the child or minor as is
due an adult client.”
ALA. CODE § 12-15- “Guardian ad Litem. A licensed attorney appointed
102(10) by a juvenile court to protect the best interests of an
individual without being bound by the expressed
wishes of that individual.”
ALA. CODE § 12-15-
304(a)
“In all dependency and termination of parental rights
proceedings, the juvenile court shall appoint a
guardian ad litem for a child who is a party to the
proceedings and whose primary responsibility shall be
to protect the best interests of the child.”
ALA. CODE § 12-15-
308(c)
“It is the responsibility of the guardian ad litem to
present evidence supporting the best interests of the
child.”
ALA. CODE § 12-15- “At the commencement of the 72-hour hearing . . . .
308(c) [i]f the juvenile court already has not done so, it shall
appoint a guardian ad litem for a child who is a party
to the proceeding.”
ALA. ADMIN. CODE “The court shall also appoint counsel for the child in
r. 660-5-34-.11(1)(e) dependency cases when there is an adverse interest
between parent and child; or where the parent is an
unmarried minor; or the parent is or has been
married and is under the age of 18 years; or when
counsel is otherwise required in the interests of
justice. The Department will request that the child be
represented by an attorney in every case where the
Department is seeking custody.”
ALA. GUIDELINES
WITH COMMENTS
FOR GUARDIANS
AD LITEM IN
DEPENDENCY AND
TERMINATION-OF-
PARENTAL RIGHTS
CASES IN JUVENILE
COURTS, S-13.00
“During the proceedings, the guardian ad litem must
inform the court of the child’s wishes and preferences
even though different from the guardian ad litem’s
recommendation.”
Alaska
39
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ALASKA STAT. “[T]he court may, upon the motion of a party to the
ANN. § 25.24.310(a) action or upon its own motion, appoint an attorney or
the office of public advocacy to represent a minor
with respect to the custody, support, and visitation of
the minor or in any other legal proceeding involving
the minor’s welfare . . . . Upon notification, the court
shall determine whether the minor or other child
should have legal representation or other services and
shall make a finding on the record before trial.”
ALASKA STAT. “Instead of, or in addition to, appointment of an
ANN. § 25.24.310(c) attorney under (a) of this section, the court may, upon
the motion of either party or upon its own motion,
appoint an attorney or other person or the office of
public advocacy to provide guardian ad litem services
to a child in any legal proceedings involving the
child’s welfare. The court shall require a guardian ad
litem when, in the opinion of the court,
representation of the child’s best interests, to be
distinguished from preferences, would serve the
welfare of the child.”
ALASKA STAT. “Whenever . . . it appears to the court that the welfare
ANN. § 47.10.050(a) of a child will be promoted by the appointment of an
attorney to represent the child, the court may make
the appointment.”
ALASKA STAT. “If it appears to the court that the welfare of a child in
ANN. § 47.10.050(a) the proceeding will be promoted by the appointment
of a guardian ad litem, the court shall make the
appointment. Appointment of a guardian ad litem or
attorney shall be made under the terms of AS
25.24.310.”
ALASKA CHILD IN 
NEED OF AID R.
2(e)
“‘Guardian ad litem’ means a person appointed by
the court to represent the best interests of the child in
the CINA proceeding . . .”
ALASKA CHILD IN “‘Party’ means the child, the parents, the guardian,
NEED OF AID R. the guardian ad litem, the Department, an Indian
2(l) custodian who has intervened, an Indian child’s tribe
which has intervened, and any other person who has
been allowed to intervene by the court.”
ALASKA CHILD IN 
NEED OF AID R.
“The court shall appoint a guardian ad litem (GAL)
in all Child in Need of Aid (CINA) proceedings as
40
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11(a)(1) soon as possible after the CINA petition is filed. The
appointment shall continue through all phases of the
CINA proceeding unless the court orders otherwise.”
ALASKA CHILD IN 
NEED OF AID R.
11(b)
“Role of Guardian ad Litem. The GAL must
represent and advocate for the best interests of the
child in light of federal and state law.”
ALASKA CHILD IN 
NEED OF AID R.
12(a)
“Notice of Right of Counsel. The court shall inform
the parties at the first hearing at which they are
present of their respective rights to be represented by
counsel at all stages of the proceedings.”
ALASKA CHILD IN “The court shall appoint counsel . . . for a child when
NEED OF AID R. the court determines that the interests of justice
12(b)(3) require the appointment of an attorney to represent
the child’s expressed interests . . . .”
ALASKA CHILD IN 
NEED OF AID R.
12(b)(4)
“The court shall appoint counsel . . . for a non-
attorney guardian ad litem when legal representation
of the guardian ad litem is necessary.”
ALASKA CHILD IN “Waiver of Right to Counsel. The court shall accept a
NEED OF AID R. valid waiver of the right to counsel by any party if the
12(c) court determines that the party understands the
benefits of counsel and knowingly waives those
benefits.”
Arizona
ARIZ. REV. STAT.
ANN. § 8-221(A)
“In all proceedings involving offenses, dependency or
termination of parental rights that are conducted
pursuant to this title and that may result in detention,
a juvenile has the right to be represented by counsel.”
ARIZ. REV. STAT. “If a juvenile, parent or guardian is found to be
ANN. § 8-221(B) indigent and entitled to counsel, the juvenile court
shall appoint an attorney to represent the person or
persons unless counsel for the juvenile is waived by
both the juvenile and the parent or guardian.”
ARIZ. REV. STAT. “In all juvenile court proceedings in which the
ANN. § 8-221(I) dependency petition includes an allegation that the
juvenile is abused or neglected, the court shall
appoint a guardian ad litem to protect the juvenile’s
best interests. This guardian may be an attorney or a
court appointed special advocate.”
41
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ARIZ. JUV. CT. R.
PROC. 3
“The court may appoint a volunteer special advocate
in dependency, guardianship, [and] termination . . .
actions, to assist and advocate for the child, to assure
that all appropriate services are made available to the
child and otherwise to protect the best interests of the
child . . . .”
ARIZ. JUV. CT. R. “Parties. Reference to a party to the action means a
PROC. 37(A) child, parent, guardian, the Department of Child
Safety or petitioner, and any person or entity who has
been permitted to intervene . . . .”
ARIZ. JUV. CT. R. “Counsel shall be assigned to represent those persons
PROC. 38(A) entitled to counsel as provided by law . . . from the
filing of a dependency petition through the
preliminary protective hearing until the court formally
appoints counsel or otherwise relieves assigned
counsel.”
ARIZ. JUV. CT. R. “The court may appoint a guardian ad litem to
PROC. 40(A) protect the interest of the child. The guardian ad
litem may be an attorney, volunteer special advocate
or other qualified person.”
ARIZ. JUV. CT. R. “Attorneys appointed for children shall make clear to
PROC. 40.1(A) children and their caregivers whether their
appointment is as a guardian ad litem or as an
attorney and the ethical obligations associated with
their role.”
ARIZ. JUV. CT. R. “Attorneys and guardians ad litem shall promptly
PROC. 40.1(H) identify any potential and actual conflicts of interest
that would impair their ability to represent a child.
Either the attorney or the guardian ad litem shall, if
necessary, move to withdraw or to seek the
appointment of an additional attorney or guardian ad
litem if he or she deems such action necessary.”
Arkansas
ARK. CODE ANN. § “[I]n family in need of services cases, a juvenile and
9-27-316(a)(1) his or her parent, guardian, or custodian shall be
advised . . . that the juvenile has the right to be
represented at all stages of the proceedings by
counsel.”
42
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ARK. CODE ANN. §
9-27-316(c)
“[C]ounsel shall be appointed to represent the
juvenile at all appearances before the court unless the
right to counsel is waived in writing . . . .”
ARK. CODE ANN. § “The court shall appoint an attorney ad litem . . . to
9-27-316(f)(1) represent the best interest of the juvenile when a
dependency-neglect petition is filed or when an
emergency ex parte order is entered in a dependency-
neglect case, whichever occurs earlier.”
ARK. CODE ANN. § “The court may appoint an attorney ad litem to 
9-27-316(f)(2) represent the best interest of a juvenile involved in
any case before the court and shall consider the
juvenile’s best interest in determining whether to
appoint an attorney ad litem.”
ARK. CODE ANN. § “An attorney ad litem shall represent the best 
9-27-316(f)(5)(A)-(B) interest of the juvenile.
If the juvenile’s wishes differ from the 
attorney’s determination of the juvenile’s best 
interest, the attorney ad litem shall 
communicate the juvenile’s wishes to the court 
in addition to presenting his or her 
determination of the juvenile’s best interest.”
ARK. SUP. CT. “An attorney ad litem shall determine the best interest
ADMIN. ORD. NO. of a child by considering such factors as the child’s
15.1 § 2(b) age and sense of time, level of maturity, culture and
ethnicity, degree of attachment to family members
including siblings; as well as continuity, consistency,
and the child’s sense of belonging and identity.”
California
CAL. WELF. & “[T]he court shall appoint counsel for the child or
INST. CODE nonminor dependent, unless the court finds that the
§317(c)(1) child or nonminor dependent would not benefit from
the appointment of counsel.”
CAL. WELF. & “A primary responsibility of counsel appointed to
INST. CODE represent a child or nonminor dependent . . . shall be
§317(c)(2) to advocate for the protection, safety, and physical
and emotional well-being of the child or nonminor
dependent.”
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CAL. WELF. & “Counsel shall be charged in general with the
INST. CODE representation of the child’s interests . . . [and may]
§317(e)(1) make recommendations to the court concerning the
child’s welfare . . . .”
CAL. WELF. & “When counsel is appointed to represent a nonminor
INST. CODE dependent, counsel is charged with representing the
§317(e)(1) wishes of the nonminor dependent except when
advocating for those wishes conflicts with the
protection or safety of the nonminor dependent. If
the court finds that a nonminor dependent is not
competent to direct counsel, the court shall appoint a
guardian ad litem for the nonminor dependent.”
CAL. WELF. &
INST. CODE
§317(e)(5)
“Nothing in this subdivision shall be construed to
permit counsel to violate a child’s attorney-client
privilege.”
CAL. WELF. & “If the child invokes the privilege, counsel may not
INST. CODE §317(f) waive it, but if counsel invokes the privilege, the child
may waive it. Counsel shall be the holder of these
privileges if the child is found by the court not to be
of sufficient age and maturity to consent.”
CAL. WELF. &
INST. CODE §317(g)
“In a county of the third class . . . the court shall first
use the services of the public defender before
appointing private counsel.”
CAL. WELF. &
INST. CODE
§317.5(b)
“Each minor who is the subject of a dependency
proceeding is a party to that proceeding.”
CAL. WELF. & “The Judicial Council shall adopt a rule of court . . .
INST. CODE §326.5 that complies with the requirement of the federal
Child Abuse Prevention and Treatment Act ( Public
Law 93-247 ) for the appointment of a guardian ad
litem, who may be an attorney or a court-appointed
special advocate, for a child in cases in which a
petition is filed based upon neglect or abuse of the
child . . . . The rule of court may include guidelines to
the courts for determining when an attorney should
be appointed rather than a court appointed special
advocate, and caseload standards for guardians ad
litem.”
44
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CAL. R. CT. “The court must appoint counsel for a child who is
5.660(b) the subject of a petition . . . unless the court finds that
the child would not benefit from the appointment of
counsel.”
CAL. R. CT. “In order to find that a child would not benefit 
5.660(b)(1)(A)-(C) from the appointment of counsel, the court 
must find all of the following: (A) The child
understands the nature of the proceedings; (B)
The child is able to communicate and advocate 
effectively with the court, other counsel, other 
parties, including social workers, and other 
professionals involved in the case; and (C) 
Under the circumstances of the case, the child
would not gain any benefit by being
represented by counsel.”
CAL. R. CT. “If the court finds that the child would not benefit
5.660(b)(3) from representation by counsel, the court must
appoint a CASA volunteer for the child, to serve as
the CAPTA guardian ad litem . . . .”
CAL. R. CT. 5.660(f) “If the court . . . does not appoint an attorney to
represent the child, the court must appoint a CASA
volunteer as the CAPTA guardian ad litem of the
child.”
CAL. R. CT. “The appointment of an attorney to represent the
5.660(f)(4) child does not prevent the appointment of a CASA
volunteer for that child, and courts are encouraged to
appoint both an attorney and a CASA volunteer for
the child in as many cases as possible.”
COLORADO
COLO. REV. STAT. “‘Guardian ad litem’ means a person appointed by a
ANN. § 19-1-103(59) court to act in the best interests of a person whom the
person appointed . . . and who, if appointed to
represent a person in a dependency and neglect
proceeding . . . shall be an attorney-at-law licensed to
practice in Colorado.”
COLO. REV. STAT.
ANN. § 19-1-111(1)
“The court shall appoint a guardian ad litem for the
child in all dependency or neglect cases . . . .”
COLO. REV. STAT. “Upon the filing of a petition . . . that alleges abuse or
45
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ANN. § 19-3-203(1) neglect of a minor child, the court shall appoint a
guardian ad litem, who shall be an attorney-at-law
licensed to practice in Colorado. Nothing in this
section shall limit the power of the court to appoint a
guardian ad litem prior to the filing of a petition for
good cause.”
COLO. REV. STAT.
ANN. § 19-3-203(3)
“The guardian ad litem shall be charged in general
with the representation of the child’s interests.”
COLO. REV. STAT. “[T]he jurisdiction of the court over any child
ANN. § 19-3-205(1) adjudicated as neglected or dependent shall continue
until he becomes twenty-one years of age unless
earlier terminated by court order.”
SUP. CT. OF CO., “The unique statutory responsibilities of a GAL and a
CHIEF JUST. [Child’s Legal Representative] do not set forth a
DIRECTIVE 04-06, traditional attorney-client relationship between the
V(B) appointed attorney and the child; instead, the ‘client’
of a GAL or a [Child’s Legal Representative] is the
best interests of the child.”
CONNECTICUT
CONN. GEN. STAT.
ANN. § 46b-
129a(2)(A)
“A child shall be represented by counsel . . . [i]f the
child’s parent or guardian has been accused by a
competent witness of abusing the child, or of causing
the child to be neglected or uncared for . . . . Counsel
for the child shall act solely as attorney for the child.”
CONN. GEN. STAT.
ANN. § 46b-
129a(2)(B)
“If a child requiring assignment of counsel in a
proceeding . . . is represented by an attorney for a
minor child in an ongoing probate or family matter
proceeding, the court may appoint the attorney to
represent the child in the proceeding . . . provided (i)
such counsel is knowledgeable about representing
such children, and (ii) the court notifies the office of
Chief Public Defender of the appointment.”
CONN. GEN. STAT.
ANN. § 46b-
129a(2)(B)
“Any child who is subject to an ongoing probate or
family matters proceeding who has been appointed a
guardian ad litem in such proceeding shall be
assigned a separate guardian ad litem in a proceeding
. . . if it is deemed necessary pursuant to
subparagraph (D) of this subdivision.”
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CONN. GEN. STAT.
ANN. § 46b-
129a(2)(C)
“The primary role of any counsel for the child shall
be to advocate for the child in accordance with the
Rules of Professional Conduct, except that if the child
is incapable of expressing the child’s wishes to the
child’s counsel because of age or other incapacity, the
counsel for the child shall advocate for the best
interests of the child.”
CONN. GEN. STAT.
ANN. § 46b-
129a(2)(D)
“If the court, based on evidence before it, or counsel
for the child, determines that the child cannot
adequately act in his or her own best interests and the
child’s wishes, as determined by counsel, if followed,
could lead to substantial physical, financial or other
harm to the child unless protective action is taken,
counsel may request and the court may order that a
separate guardian ad litem be assigned for the child . .
. .”
CONN. GEN. STAT.
ANN. § 46b-
129a(2)(D)
“The guardian ad litem shall perform an independent
investigation of the case and may present at any
hearing information pertinent to the court’s
determination of the best interests of the child . . . .”
CONN. GEN. STAT.
ANN. § 46b-
129a(2)(D)
“The guardian ad litem is not required to be an
attorney-at-law . . . .”
CONN. GEN. STAT.
ANN. § 46b-
129a(2)(D)
“If a separate guardian ad litem is assigned, the
person previously serving as counsel for the child
shall continue to serve as counsel for the child and a
different person shall be assigned as guardian ad
litem, unless the court for good cause also determines
that a different person should serve as counsel for the
child . . . . No person who has served as both counsel
and guardian ad litem for a child shall thereafter serve
solely as the child’s guardian ad litem.”
CONN. PRACT. “At the first hearing in which the parents or guardian
BOOK § 32a-1(a) appear, the judicial authority shall advise and explain
to the parents or guardian of a child or youth their
right to silence and to counsel.”
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CONN. PRACT. “The judicial authority on its own motion or upon the
BOOK § 32a-1(c) motion of any party, may appoint a separate guardian
ad litem for the child or youth upon a finding that
such appointment is necessary to protect the best
interest of the child or youth. An attorney guardian ad
litem shall be appointed for a child or youth who is a
parent in a termination of parental rights proceeding .
. . .”
DELAWARE
DEL. CODE ANN.
tit. 13, § 2504(f)
“[T]he Court shall appoint an attorney . . . to
represent the child.”
DEL. CODE ANN. “When appointing an attorney, the Court may also
tit. 13, § 2504(f) appoint a Court Appointed Special Advocate
volunteer to work in conjunction with the attorney . . .
. [T]he attorney for the child and the Court
Appointed Special Advocate volunteer, if one is
appointed, shall fulfill the role of guardian ad litem
for the child.”
DEL. CODE ANN.
tit. 29, §
9007A(b)(1)
“In the event that the court determines that a child is
in [Department of Services for Children, Youth and
Their Families] Custody . . . the court shall sign an
order appointing an attorney to represent the child.”
DEL. CODE ANN. “Upon request from the Office or any party, the
tit. 29, § Court may also appoint a Court Appointed Special
9007A(b)(1) Advocate volunteer to work in conjunction with the
child’s attorney . . . .”
DEL. CODE ANN.
tit. 29, §
9007A(b)(3)
“Upon appointment of an attorney, the child shall be
a party to any child welfare proceeding in which the
child is the subject, and shall possess all the
procedural and substantive rights of a party . . . .”
DEL. CODE ANN. “The attorney’s duty is to the child. The scope of the
tit. 29, § 9007A(c) representation of the child is the child’s best interests.
The attorney and the Court Appointed Special
Advocate volunteer . . . shall have the duty of
confidentiality to the child unless disclosure is
necessary to protect the child.”
DEL. CODE ANN.
tit. 29, §
9007A(c)(1)
“[T]he attorney or Court Appointed Special
Advocate volunteer shall . . . [r]epresent the best
interests of the child . . . .”
48
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DEL. CODE ANN.
tit. 29, §
9007A(c)(15)
“[T]he attorney or Court Appointed Special
Advocate volunteer shall . . . [a]scertain the wishes of
the child, give appropriate weight to child’s wishes
understanding age and emotional development, and
make the child’s wishes known to the court.”
DEL. CODE ANN.
tit. 29, §
9007A(c)(15)
“If the attorney concludes that the child’s wishes
conflict with his or her position or the position of the
Court Appointed Special Advocate volunteer . . . he
or she will make the child’s wishes known to the
court, and notify the court of the conflict so the court
can determine if a conflict exists. If the court
determines a conflict exists, the court shall determine
how to remedy the conflict such that the child’s best
interests and wishes are represented.”
FLORIDA
FLA. STAT. ANN. § 
39.4085(20)
“The Legislature . . . establishes the following goals . .
. [t]o have a guardian ad litem appointed to represent,
within reason, their best interests and, where
appropriate, an attorney ad litem appointed to
represent their legal interests. . . .”
FLA. STAT. ANN. § 
39.820(1)
“‘Guardian ad litem’ . . . includes . . . a duly certified
volunteer, a staff attorney, contract attorney, or
certified pro bono attorney working on behalf of a
guardian ad litem or the program; staff members of a
program office; a court-appointed attorney; or a
responsible adult who is appointed by the court to
represent the best interests of a child . . . .”
FLA. STAT. ANN. § “A guardian ad litem shall be appointed by the court
39.822(1) at the earliest possible time to represent the child in
any child abuse, abandonment, or neglect judicial
proceeding . . . .”
FLA. R. JUV. PROC.
8.210(a)
“[T]he terms ‘party’ and ‘parties’ shall include the
petitioner, the child, the parent(s) of the child, the
department, and the guardian ad litem or the
representative of the guardian ad litem program . . . .”
FLA. R. JUV. PROC.
8.215(a)
“At any stage of the proceedings, any party may
request or the court may appoint a guardian ad litem
to represent any child alleged to be dependent.”
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FLA. R. JUV. PROC.
8.215(c)
“The guardian ad litem shall be a responsible adult,
who may or may not be an attorney, or a certified
guardian ad litem program . . . .”
FLA. R. JUV. PROC.
8.215(c)(1)
“The guardian ad litem shall . . . gather information
concerning the allegations of the petition and any
subsequent matters arising in the case and . . . to file a
written report. This report shall include a summary of
the guardian ad litem’s findings, a statement of the
wishes of the child, and the recommendations of the
guardian ad litem . . . .”
FLA. R. JUV. PROC. “At any stage of the proceedings, any party may
8.217(a) request or the court may consider whether an
attorney ad litem is necessary to represent any child
alleged to be dependent . . . .”
FLA. R. JUV. PROC.
8.217(b)
“The court may appoint an attorney ad litem to
represent the child in any proceeding as allowed by
law.”
GEORGIA
GA. CODE ANN. §
15-11-2(52)
“‘Party’ means the state, a child, parent, guardian,
legal custodian, or other person subject to any judicial
proceeding under this chapter . . . .”
GA. CODE ANN. §
15-11-103(a)
“A child and any other party to a proceeding under
this article shall have the right to an attorney at all
stages of the proceedings . . . .”
GA. CODE ANN. §
15-11-103(b)
“The court shall appoint an attorney for an alleged
dependent child . . . as soon as practicable to ensure
adequate representation of such child . . . .”
GA. CODE ANN. §
15-11-103(c)
“A child’s attorney owes his or her client the duties
imposed by the laws of this state in an attorney-client
relationship.”
GA. CODE ANN. §
15-11-103(f)
“Neither a child nor a representative of a child may
waive a child’s right to an attorney in a dependency
proceeding.”
GA. CODE ANN. §
15-11-104(a)
“The court shall appoint a guardian ad litem for an
alleged dependent child.”
GA. CODE ANN. §
15-11-104(b)
“An attorney for an alleged dependent child may
serve as such child’s guardian ad litem unless or until
there is conflict of interest between the attorney’s duty
to such child as such child’s attorney and the
50
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attorney’s considered opinion of such child’s best
interests as guardian ad litem.”
GA. CODE ANN. §
15-11-105(a)
“A guardian ad litem shall advocate for a child’s best
interests in the proceeding for which the guardian ad
litem has been appointed.”
GA. SUP. CT., “The attorney may not withdraw as the child’s
FORMAL ADVISORY counsel and then seek appointment as the child’s
OP. 16-2, 2 (April guardian ad litem, as the child would then be a
16, 2018) former client to whom the former attorney/guardian
ad litem would owe a continuing duty of
confidentiality”
GA. SUP. CT.,
FORMAL ADVISORY
OP. 16-2, 5 (April
16, 2018)
“At the point that the attorney concludes that the
child’s wishes and best interests are in conflict, the
attorney must petition the court for removal as the
child’s guardian ad litem and must consider Rule 1.6
before disclosing any confidential client information
other than that there is a conflict which requires such
removal. If the conflict between the attorney’s view of
the child’s best interests and the child’s view of his or
her own interests is severe, the attorney may seek to
withdraw entirely following Rule 1.16(b)(3).”
HAWAII
HAW. REV. STAT. “‘Guardian ad litem’ means any person who is
ANN. § 587A-4 appointed by the court under this chapter to protect
and promote the needs and interests of a child or a
party. . . .”
HAW. REV. STAT.
ANN. § 587A-4
“‘Party’ means . . . a child who is subject to a
proceeding under this chapter . . . .”
HAW. REV. STAT.
ANN. § 587A-16(a)
“The court shall appoint a guardian ad litem for a
child to serve throughout the pendency of child
protective proceedings . . . .”
HAW. REV. STAT.
ANN. § 587A-
16(c)(6)
“A guardian ad litem shall . . . [i]nform the court of
the child’s opinions and requests. If the child’s
opinions and requests differ from those being
advocated by the guardian ad litem, the court shall
evaluate and determine whether it is in the child’s best
interests to appoint an attorney to serve as the child’s
legal advocate concerning such issues and during such
51
Gueinzius and Ikeno: Legal Representation for Abused and Neglected Youth
Published by Mitchell Hamline Open Access, 2019
      
    
 
          
    
   
  
  
    
  
         
         
          
  
  
 
  
  
  
 
 
       
        
        
        
       
         
         
        
 
 
   
  
           
           
        
            
            
        
        
          
        
     
   
  
           
         
          
        
         
         
          
    
   
   
         
        
Mitchell Hamline Law Review, Vol. 45, Iss. 4, Art. 7
2019] REPRESENTATION FOR CHILDREN 1285
proceedings as the court deems to be in the best
interests of the child.”
HAW. STATE JUD., “General Requirements . . . Possess a graduate degree
REQUEST FOR and necessary licenses in social work, psychology or a
PROPOSALS NO. related field OR Licensed to practice law in the State
J16003 § 2.3.1 (Dec. of Hawaii.”
16, 2014)
HAW. LEGIS.
REFERENCE
BUREAU, ISSUES
RELATING TO
GUARDIANS AD
LITEM, 46-47 
(2003)
“The Judiciary’s RFP indicates that parties interested
in providing services as GAL and court appointed
counsel must meet the following requirements: Be a
licensed attorney in Hawaii or possess a graduate
degree and applicable licenses in social work,
psychology, or a related field (non attorneys will be
considered for GAL only and will be liable for
obtaining and paying for their own legal counsel).”
IDAHO
IDAHO CODE ANN.
§ 16-1614(1)
“[F]or a child under the age of twelve (12) years, the
court shall appoint a guardian ad litem for the child or
children and shall appoint counsel to represent the
guardian ad litem . . . If a court does not have
available to it a guardian ad litem program . . . the
court shall appoint counsel for the child. In
appropriate cases, the court may appoint a guardian
ad litem for the child and counsel to represent the
guardian ad litem and may, in addition, appoint
counsel to represent the child.”
IDAHO CODE ANN.
§ 16-1614(2)
“[F]or a child twelve (12) years of age or older, the
court: (a) Shall appoint counsel to represent the child
and may, in addition, appoint a guardian ad litem; or
(b) Where appointment of counsel is not practicable
or not appropriate, may appoint a guardian ad litem
for the child and shall appoint counsel to represent
the guardian ad litem, unless the guardian ad litem is
already represented by counsel.”
IDAHO CODE ANN.
§ 16-1633
“[T]he guardian ad litem shall advocate for the best
interests of the child . . . .”
52
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IDAHO. JUV. R.
37(a)
“For a child under the age of twelve (12) years, the
court shall appoint a guardian ad litem for the child or
children and shall appoint counsel to represent the
guardian ad litem unless the guardian ad litem is
already represented by counsel.”
IDAHO. JUV. R.
37(a)
“The court may appoint separate counsel for the
child or children under the age of twelve (12) years in
appropriate cases. The court may consider the nature
of the case, the child’s age, maturity, intellectual
ability, ability to direct the activities of counsel and
other factors relevant to the appropriateness of
appointing counsel for the child.”
IDAHO. JUV. R.
37(b)
“If there is no qualified guardian ad litem program or
qualified guardian ad litem available, the court shall
appoint counsel for the child.”
IDAHO. JUV. R.
37(d)
“Notice of the right to be represented by counsel . . .
should be given at the earliest possible time.”
ILLINOIS
705 ILL. COMP.
STAT. ANN. 405/1-
5(1)
“No hearing on any petition or motion filed
under this Act may be commenced unless the 
minor who is the subject of the proceeding is
represented by counsel. Notwithstanding the 
preceding sentence, if a guardian ad litem has 
been appointed for the minor . . . and the 
guardian ad litem is a licensed attorney at law of 
this State . . . , the court may not require the
appointment of counsel to represent the minor
unless the court finds that the minor’s interests
are in conflict with what the guardian ad litem 
determines to be in the best interest of the 
minor.”
705 ILL. COMP.
STAT. ANN. 405/2-
17(1)
“Immediately upon the filing of a petition . . . the
court shall appoint a guardian ad litem for the minor
if: (a) such petition alleges that the minor is an abused
or neglected child; or (b) such petition alleges that
[there are] charges alleging the commission of any of
the sex offenses defined in . . . the Criminal Code . . .
.”
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705 ILL. COMP.
STAT. ANN. 405/2-
17(1)
“Unless the guardian ad litem appointed . . . is an
attorney at law he shall be represented in the
performance of his duties by counsel. The guardian
ad litem shall represent the best interests of the minor
and shall present recommendations to the court
consistent with that duty.”
INDIANA
IND. CODE ANN. § 
31-32-3-1(a)
“The juvenile court may appoint a guardian ad litem
or a court appointed special advocate, or both, for the
child at any time.”
IND. CODE ANN. § 
31-32-3-3
“A guardian ad litem or court appointed special
advocate need not be an attorney, but the attorney
representing the child may be appointed the child’s
guardian ad litem or court appointed special
advocate.”
IND. CODE ANN. § 
31-32-3-6
“A guardian ad litem or court appointed special
advocate shall represent and protect the best interests
of the child.”
IND. CODE ANN. § 
31-34-9-7(1)
“The: (1) child; (2) child’s parents, guardian, or
custodian; (3) department; and (4) guardian ad litem .
. . are parties to the proceedings . . . .”
IOWA
IOWA CODE ANN.
§ 232.2(22)(a)
“‘Guardian ad litem’ means a person appointed by
the court to represent the interests of a child in any
judicial proceeding to which the child is a party . . . .”
IOWA CODE ANN. “In every case involving child abuse which results in a
§ 232.71C(3) child protective judicial proceeding, whether or not
the proceeding arises under this chapter, a guardian
ad litem shall be appointed by the court to represent
the child in the proceedings.”
IOWA CODE ANN. “Upon the filing of a petition, the court shall appoint
§ 232.89(2) counsel and a guardian ad litem for the child
identified in the petition as a party to the
proceedings.”
IOWA CODE ANN.
§ 232.89(4)
“The same person may serve both as the child’s
counsel and as guardian ad litem. However, the court
may appoint a separate guardian ad litem, if the same
person cannot properly represent the legal interests of
54
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the child as legal counsel and also represent the best
interest of the child as guardian ad litem . . . .”
KANSAS
KAN. STAT. ANN. §
38-2202(v)
“‘Party’ means the state, the petitioner, the child, any
parent of the child and an Indian child’s tribe
intervening pursuant to the Indian child welfare act.”
KAN. STAT. ANN. §
38-2205(a)
“Upon the filing of a petition, the court shall appoint
an attorney to serve as guardian ad litem for a child
who is the subject of proceedings . . . .”
KAN. STAT. ANN. § “The guardian ad litem shall make an independent
38-2205(a) investigation of the facts upon which the petition is
based and shall appear for and represent the best
interests of the child.”
KAN. STAT. ANN. §
38-2205(a)
“When the child’s position is not consistent with the
determination of the guardian ad litem as to the
child’s best interests, the guardian ad litem shall
inform the court of the disagreement. The guardian
ad litem or the child may request the court to appoint
a second attorney to serve as attorney for the child,
and the court, on good cause shown, may appoint
such second attorney.”
KAN. SUP. CT.
ADMIN. ORD. No.
100(3)
“If the child disagrees with the guardian ad litem’s
recommendations, the guardian ad litem must inform
the court of the disagreement. The court may, on
good cause shown, appoint an attorney to represent
the child’s express wishes. If the court appoints and
attorney for the child, that individual serves in
addition to the guardian ad litem.”
KENTUCKY
KY. REV. STAT. “[T]he court shall advise the child and his parent or
ANN. § 620.100(1) other person exercising custodial control or
supervision of their right to appointment of separate
counsel.”
KY. REV. STAT. “If the court determines, as a result of a temporary
ANN. § removal hearing, that further proceedings are
620.100(1)(a) required . . . , [t]he court shall appoint counsel for the
child . . . .”
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KY. REV. STAT.
ANN. § 
620.100(1)(e)
“The court may, in the interest of justice, appoint a
court-appointed special advocate volunteer to
represent the best interests of the child . . . .”
KY. REV. STAT. “If the court determines that further proceedings are
ANN. § 620.100(2) required, the court also shall advise the child and his
parent or other person exercising custodial control or
supervision that they have a right to not incriminate
themselves, and a right to a full adjudicatory hearing
at which they may confront and cross-examine all
adverse witnesses, present evidence on their own
behalf and to an appeal.”
KY. STANDARDS “Attorneys who serve as GALs are subject to the
TO GOVERN THE Rules of Professional Conduct promulgated by the
PERFORMANCE OF Kentucky Supreme Court as they would be in any
GUARDIANS AD other case, except when the special duties of a GAL
LITEM FOR conflict with such rules. For example, an attorney
CHILDREN S-2 would follow the general conflict rule (1.7) to
determine if there would be a possible conflict of
interest if the attorney served as GAL.”
KY. STANDARDS “A GAL appointed to represent siblings should be
TO GOVERN THE alert to potential conflicts and, when appropriate,
PERFORMANCE OF request that the court appoint a separate GAL for
GUARDIANS AD each child.”
LITEM FOR
CHILDREN S-2
KY. STANDARDS “The role and responsibility of the GAL is to
TO GOVERN THE represent, as an attorney, the child’s best interests
PERFORMANCE OF before the court. The GAL is a full and active
GUARDIANS AD participant in the proceedings who independently
LITEM FOR investigates, assesses and advocates for the child’s best
CHILDREN S-3 interests.”
KY. STANDARDS “If the child expresses wishes that are contrary to the
TO GOVERN THE GAL’s assessment of the child’s interests and welfare,
PERFORMANCE OF the GAL shall inform the court of these wishes in
GUARDIANS AD addition to the GAL’s recommendations and
LITEM FOR reasoning.”
CHILDREN S-5
Morgan v. Getter, 
441 S.W.3d 94, 115
(Ky. 2014)
“[W]e are not inclined to depart from the child’s best
interest approach in either those DNA and parental
rights termination cases or in domestic custody cases .
56
Mitchell Hamline Law Review, Vol. 45, Iss. 4 [2019], Art. 7
https://open.mitchellhamline.edu/mhlr/vol45/iss4/7
     
      
 
    
  
    
  
           
          
          
         
         
 
         
         
   
 
 
   
   
          
        
            
            
       
   
   
   
         
       
      
   
   
          
       
          
    
   
   
         
         
   
   
          
          
         
    
   
    
         
         
       
  
    
   
    
        
        
       
      
Gueinzius & Ikeno: Legal Representation for Abused and Neglected Youth
1290 MITCHELL HAMLINE LAW REVIEW [Vol. 45:4
. . .”
Morgan v. Getter, 
441 S.W.3d 94, 116
(Ky. 2014)
“The lawyer should explain to the child, if and to the
extent possible, why he or she feels bound not to
pursue what the child wants and should, if the child
wishes, advise the court that the child disagrees with
the attorney’s assessment of the case. The rules do
not preclude, however, an attorney’s reasonable, good
faith advocacy in a custody proceeding on behalf of
the child’s best interest, even if the child disagrees
with the advocate.”
LOUISIANA
LA. CHILD. CODE “The court is authorized in child in need of care
ANN. art. 424.1(A) proceedings . . . and adoption proceedings arising
from a child in need of care proceeding . . . to
appoint a CASA program . . . to assist the court in
fulfilling its duties and responsibilities to children
brought into court.”
LA. CHILD. CODE
ANN. art. 424.1(C)
“The CASA volunteer shall have as his special duty
and responsibility the advocacy of the best interests of
the child . . . .”
LA. CHILD. CODE “The court shall appoint the program designated . . .
ANN. art. 607(A) to provide qualified, independent counsel for the
child at the time the order setting the first court
hearing is signed.”
LA. CHILD. CODE
ANN. art. 607(A)
“Neither the child nor anyone purporting to act on
his behalf may be permitted to waive this right.”
LA. CHILD. CODE
ANN. art. 607(B)
“The child shall be a party to the proceedings, and
the attorney for the child shall have the authority to
represent the child at all stages of the proceedings.”
LA. SUP. CT. R. “Each child has a right to independent counsel at
XXXIII, pt. III, every stage of Child in Need of Care proceedings,
subpt. II, Standard 1 which right begins at the continued custody hearing . .
. .”
LA. SUP. CT. R. “An attorney serving as independent counsel for a
XXXIII, pt. III, child owes the same duties of loyalty, confidentiality,
subpt. II, Standard 2 advocacy and competent representation to the child
as are owed to any client.”
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LA. SUP. CT. R. “Counsel for a child should . . . . [a]dvocate for the
XXXIII, pt. III, desires and expressed preferences of the child and
subpt. II, Standard follow the child’s direction throughout the case in a
4.7 developmentally appropriate manner.”
MAINE
ME. REV. STAT.
ANN. tit. 22, §
4005(1)(A)
“The court, in every child protection proceeding . . .
shall appoint a guardian ad litem for the child . . . as
soon as possible after the proceeding is initiated.”
ME. REV. STAT.
ANN. tit. 22, §
4005(1)(B).
“The guardian ad litem shall act in pursuit of the best
interests of the child.”
ME. REV. STAT. “The guardian ad litem shall make the wishes of the
ANN. tit. 22, § child known to the court if the child has expressed his
4005(1)(E) wishes, regardless of the recommendation of the
guardian ad litem.”
ME. REV. STAT.
ANN. tit. 22, §
4005(1)(F)
“The guardian ad litem or the child may request the
court to appoint legal counsel for the child.”
ME. REV. STAT. “[W]hen a child’s expressed views are inconsistent
ANN. tit. 22, § with those of the guardian ad litem, the court shall
4005(3) consider whether to consult with the child directly,
when the child’s age is appropriate.”
ME. RULES FOR “[A] guardian ad litem shall . . . [r]epresent
GUARDIANS AD consistently the best interest of the child and provide
LITEM r. 1(b)(1) information to the court that assists the court in
determining the best interest of the child.”
ME. RULES FOR
GUARDIANS AD
LITEM r. 1(c)(9)
“‘Guardian ad litem’ means a person appointed as the
court’s agent to represent the best interests of one or
more children . . . .”
ME. RULES FOR
GUARDIANS AD
LITEM r. 2(a)(2)
“Guardians ad litem appointed in child protection
proceedings . . . shall be either a CASA or an attorney
listed on the Roster.”
MARYLAND
MD. CODE ANN.,
CTS. & JUD. PROC.
§ 3-801(u)(1)(i)
“‘Party’ means: [a] child who is the subject of a
petition.”
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MD. CODE ANN.,
CTS. & JUD. PROC.
§ 3-813(d)(1)
“A child who is the subject of a CINA petition shall
be represented by counsel.”
MD. CODE ANN., “In addition to, but not instead of, the appointment of
CTS. & JUD. PROC. an attorney . . . the court, in any action, may appoint
§ 3-813(e) an individual provided by a Court-Appointed Special
Advocate Program . . . .”
MD. CODE ANN., “Court-Appointed Special Advocate [Program]
CTS. & JUD. PROC. provide[s] trained volunteers whom the court may
§ 3- 830(a)(3)(i) appoint to . . . [p]rovide the court with background
information to aid it in making decisions in the child’s
best interest.”
MD. R. tit. 11, app. “The attorney should determine whether the child
CHILD ADVOCACY has considered judgment as defined in Guideline B1.
GUIDELINES, A If the child has considered judgment, the attorney
should so state in open court and should advocate a
position consistent with the child’s wishes in the
matter. If the attorney determines that the child lacks
considered judgment, the attorney should so inform
the court. The attorney should then advocate a
position consistent with the best interests of the child
as defined in Guideline B2.”
MD. R. tit. 11, app. “The attorney should advocate the position of a
CHILD ADVOCACY child unless the attorney reasonably concludes
GUIDELINES, B1 that the child is unable to express a reasoned
choice about issues that are relevant to the 
particular purpose for which the attorney is
representing the child. If the child has the 
ability to express a reasoned choice, the child is
regarded as having considered judgment.
a. To determine whether the child has 
considered judgment, the attorney should focus
on the child’s decision-making process, rather 
than the child’s decision. The attorney should
determine whether the child can understand
the risks and benefits of the child’s legal 
position and whether the child can reasonably 
communicate the child’s wishes . . . .
b. A child may be capable of considered
59
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judgment even though the child has a significant 
cognitive or emotional disability.
c. At every interview with the child, the attorney 
should assess whether the child has considered
judgment regarding each relevant issue . . . .  At 
no time shall the attorney compromise the 
attorney-client privilege.”
MD. R. tit. 11, app.
CHILD ADVOCACY
GUIDELINES, B2
“When an attorney representing a child determines
that the child does not have considered judgment, the
attorney should advocate for services and safety
measures that the attorney believes to be in the child’s
best interests, taking into consideration the placement
that is the least restrictive alternative. The attorney
may advocate a position different from the child’s
wishes if the attorney finds that the child does not
have considered judgment at that time. The attorney
should make clear to the court that the attorney is
adopting the best interest standard for that particular
proceeding and state the reasons for adopting the best
interest standard as well as the reasons for any change
from a previously adopted standard of representation.
Even if the attorney advocates a position different
from the child’s wishes, the attorney should ensure
that the child’s position is made a part of the record.”
MASSACHUSETTS
MASS. GEN. LAWS
ANN. ch. 119, § 29
“[A child under child protection, permanency, or
extended foster care proceedings] shall have and shall
be informed of the right to counsel.”
MASS. GEN. LAWS
ANN. ch. 119, § 29
“[T]he court shall appoint counsel for . . . a child who
is before the court under [child protection,
permanency, or extended foster care proceedings].”
MASS. COMM. FOR “Counsel shall diligently and zealously protect and
PUB. COUNSEL advance the client’s interests, rights and goals in the
SERV., ASSIGNED proceedings. This involves explaining the nature of all
COUNS. MANUAL legal and administrative proceedings to the extent
ch. 4(N)1(1)(a) possible given the client’s age and ability, determining
the client’s position and goals, and vigorously
advocating such position and goals.”
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MASS. COMM. FOR “Counsel for a child owes the same duties of
PUB. COUNSEL undivided loyalty, confidentiality, zealous advocacy
SERV., ASSIGNED and competent representation to the child as is due
COUNS. MANUAL an adult client, consistent with the Massachusetts
ch. 4(N)1.1(d) Rules of Professional Conduct.”
MASS. COMM. FOR
PUB. COUNSEL
SERV., ASSIGNED
COUNS. MANUAL
ch. 4(N)1.4
“Counsel must be alert to and avoid all potential and
actual conflicts of interest that would impair the ability
to represent a client. Particularly when appointed to
represent multiple clients, counsel must be alert to
the potential for conflicts of interest. The presence of
a conflict may require counsel to withdraw from
representing one, some or all of the clients. In such
event, counsel shall request that the court appoint
new counsel.”
MASS. COMM. FOR “If counsel reasonably determines that the child is
PUB. COUNSEL able to make an adequately considered decision with
SERV., ASSIGNED respect to a matter in connection with the
COUNS. MANUAL representation, counsel shall represent the child’s
ch. 4(N)1.6(b) expressed preferences regarding that matter.”
MASS. COMM. FOR “If counsel reasonably determines that the child is
PUB. COUNSEL able to make an adequately considered decision with
SERV., ASSIGNED respect to a matter in connection with the
COUNS. MANUAL representation, counsel must represent the child’s
ch. 4(N)1.6(b) cmt. expressed preferences regarding that matter, even if
the attorney believes the child’s position to be unwise
or not in the child’s best interest.”
MASS. COMM. FOR “If a child is incapable of verbalizing a preference,
PUB. COUNSEL counsel may make a substituted judgment
SERV., ASSIGNED determination, i.e., determine what the child would
COUNS. MANUAL decide if he or she were capable of making an
ch. 4(N)1.6(c) cmt. adequately reasoned decision, and represent the child
in accordance with that determination . . . . In making
a substituted judgment determination, counsel may
wish to seek guidance from appropriate professionals
and others with knowledge of the child, including
where necessary, the advice of an expert.”
MASS. COMM. FOR
PUB. COUNSEL
SERV., ASSIGNED
COUNS. MANUAL
“If a child can verbalize a preference with respect to a
particular matter, but counsel reasonably determines .
. . that the child is not able to make an adequately
considered decision regarding the matter and if
61
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ch. 4(N)1.6(d) representing the child’s expressed preferences does
not place the child at risk of substantial harm, then
counsel shall represent the child’s expressed
preferences.”
MASS. COMM. FOR “If the child is not able to make an adequately
PUB. COUNSEL considered decision regarding the matter and if
SERV., ASSIGNED counsel determines that pursuing the child’s
COUNS. MANUAL expressed preferences would place the child at risk of
ch. 4(N)1.6(d) substantial harm, counsel may choose one of the
following options: i. represent the child’s expressed
preferences regarding the matter; ii. represent the
child’s expressed preferences and request the
appointment of a guardian ad litem/investigator to
make an independent recommendation to the court
with respect to the best interests of the child; iii.
inform the court of the child’s expressed preferences
and request the appointment of a guardian ad
litem/next friend to direct counsel in the
representation; or iv. inform the court of the child’s
expressed preferences and determine what the child’s
preferences would be if he or she was able to make
an adequately considered decision regarding the
matter and represent the child in accordance with that
determination.”
MICHIGAN
MICH. COMP. “‘Lawyer-guardian ad litem’ means an attorney
LAWS ANN. § appointed under section 17c of this chapter. A
712A.13a(1)(g) lawyer-guardian ad litem represents the child, and has
the powers and duties, as set forth in section 17d of
this chapter.”
MICH. COMP. “[In abuse or neglect cases] the court shall appoint a
LAWS ANN. § lawyer-guardian ad litem to represent the child. The
712A.17c(7) child shall not waive the assistance of the lawyer-
guardian ad litem.”
MICH. COMP.
LAWS ANN. § 
712A.17c(10)
“To assist the court in determining a child’s best
interests, the court may appoint a guardian ad litem
for a child . . . .”
MICH. COMP.
LAWS ANN. § 
“A lawyer-guardian ad litem’s duty is to the child, and
not the court.”
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712A.17d(1)
MICH. COMP. “The lawyer-guardian ad litem’s powers and duties
LAWS ANN. § include . . . [t]he obligations of the attorney-client
712A.17d(1)(a)-(b) privilege [and] serv[ing] as the independent
representative for the child’s best interests . . . .”
MICH. COMP. “The lawyer-guardian ad litem’s powers and duties
LAWS ANN. § include . . . [t]o make a determination regarding the
712A.17d(1)(i) child’s best interests and advocate for those best
interests according to the lawyer-guardian ad litem’s
understanding of those best interests, regardless of
whether the lawyer-guardian ad litem’s determination
reflects the child’s wishes. The child’s wishes are
relevant to the lawyer-guardian ad litem’s
determination of the child’s best interests, and the
lawyer-guardian ad litem shall weigh the child’s wishes
according to the child’s competence and maturity.
Consistent with the law governing attorney-client
privilege, the lawyer-guardian ad litem shall inform
the court as to the child’s wishes and preferences.”
MICH. COMP. “If, after discussion between the child and his or her
LAWS ANN. § lawyer-guardian ad litem, the lawyer-guardian ad litem
712A.17d(2) determines that the child’s interests as identified by
the child are inconsistent with the lawyer-guardian ad
litem’s determination of the child’s best interests, the
lawyer-guardian ad litem shall communicate the
child’s position to the court.”
MICH. COMP. “If the court considers the appointment appropriate
LAWS ANN. § considering the child’s age and maturity and the
712A.17d(2) nature of the inconsistency between the child’s and
the lawyer-guardian ad litem’s identification of the
child’s interests, the court may appoint an attorney for
the child. An attorney appointed under this
subsection serves in addition to the child’s lawyer-
guardian ad litem.”
MICH. COMP. “In each case filed under this act in which judicial
LAWS ANN. § proceedings are necessary, the court shall appoint a
722.630 lawyer-guardian ad litem to represent the child. A
lawyer-guardian ad litem represents the child and has
powers and duties in relation to that representation as
set forth in section 17d . . . .”
63
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MINNESOTA
MINN. STAT. § 
260C.163, subdiv.
3(a)-(b)
“The child . . . has the right to effective assistance of
counsel in connection with a proceeding in juvenile
court . . . . [I]f the child desires counsel but is unable
to employ it, the court shall appoint counsel to
represent the child who is ten years of age or older . .
. .”
MINN. STAT. § 
260C.163, subdiv.
3(d)
“In any proceeding where the subject of a petition for
a child in need of protection or services is ten years of
age or older, the responsible social services agency
shall . . . fully and effectively inform the child of the
child’s right to be represented by appointed counsel .
. . .”
MINN. STAT. § 
260C.163, subdiv.
3(f)
“Counsel for the child shall not also act as the child’s
guardian ad litem.”
MINN. STAT. § 
260C.163, subdiv.
5(a)
“The court shall appoint a guardian ad litem to
protect the interests of the minor . . . in every
proceeding alleging a child’s need for protection or
services . . . except proceedings where the sole
allegation is that the child is a runaway or habitual
truant. In any other case the court may appoint a
guardian ad litem to protect the interests of the minor 
when the court feels that such an appointment is
desirable. The court shall appoint the guardian ad
litem on its own motion or in the manner provided
for the appointment of a guardian ad litem in the
district court. The court may appoint separate
counsel for the guardian ad litem if necessary.”
MINN. STAT. § 
260C.163, subdiv.
5(b)(1),(2),(4),(5)
“A guardian ad litem shall . . . conduct an
independent investigation to determine the facts
relevant to the situation of the child and the family . . .
; advocate for the child’s best interests by
participating in appropriate aspects of the case and
advocating for appropriate community services when
necessary . . . ; monitor the child’s best interests
throughout the judicial proceeding; and present
written reports on the child’s best interests that
include conclusions and recommendations and the
64
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facts upon which they are based.”
MINN. STAT. § 
260C.163, subdiv.
5(c)
“Except in cases where the child is alleged to have
been abused or neglected, the court may waive the
appointment of a guardian ad litem . . . whenever
counsel has been appointed . . . and the court is
satisfied that the interests of the minor are protected.”
MINN. STAT. § “In any child in need of protection or services
260C.163, subdiv. 6 proceeding, neglected and in foster care, or
termination of parental rights proceeding the court
may, on its own motion or the motion of any party,
take the testimony of a child witness informally when
it is in the child’s best interests to do so.”
MINN. STAT. § 
260C.163, subdiv.
10(b)
“Waiver of a child’s right to be represented by
counsel provided under the juvenile court rules must
be an express waiver made voluntarily, intelligently,
and in writing by the child after the child has been
fully and effectively informed of the right being
waived by the responsible social services agency and
consultation with an appointed attorney.”
MINN. STAT. § 
260C.212, subdiv.
1(c)(12)
“The out-of-home placement plan shall be explained
to all persons involved in its implementation,
including the child who has signed the plan, and shall
set forth . . . an independent living plan for a child 14
years of age or older, developed in consultation with
the child . . . . The plan should include, but not be
limited to . . . (i) educational, vocational, or
employment planning; (ii) health care planning and
medical coverage; (iii) transportation including, where
appropriate, assisting the child in obtaining a driver’s
license; (iv) money management . . . ; (v) planning for
housing; (vi) social and recreational skills; (vii)
establishing and maintaining connections with the
child’s family and community; and (viii) regular
opportunities to engage in age-appropriate or
developmentally appropriate activities typical for the
child’s age group . . . .”
MINN. STAT. § 
260C.212, subdiv.
2(a)
“The policy of the state of Minnesota is to ensure that
the child’s best interests are met by requiring an
individualized determination of the needs of the child
65
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and of how the selected placement will serve the
needs of the child being placed.”
MINN. STAT. § 
260C.212, subdiv.
2(b)
“Among the factors the agency shall consider in
determining the needs of the child are the following:
(1) the child’s current functioning and behaviors; (2)
the medical needs of the child; (3) the educational
needs of the child; (4) the developmental needs of the
child; (5) the child’s history and past experience; (6)
the child’s religious and cultural needs; (7) the child’s
connection with a community, school, and faith
community; (8) the child’s interests and talents; (9)
the child’s relationship to current caretakers, parents,
siblings, and relatives; (10) the reasonable preference
of the child, if the court, or the child-placing agency in
the case of a voluntary placement, deems the child to
be of sufficient age to express preferences . . . .”
MINN. STAT. § “When a child in foster care between the ages of 18
260C.451, subdiv. 8 and 21 ceases to meet one of the eligibility criteria . . .
, the responsible social services agency shall give the
child written notice that foster care will terminate 30
days from the date the notice is sent. The child or the
child’s guardian ad litem may file a motion asking the
court to review the agency’s determination within 15
days of receiving the notice. The child shall not be
discharged from foster care until the motion is 
heard.”
MINN. R. JUV.
PROT. PROC. 34.01,
subdiv. 1
“A child who is the subject of the juvenile protection
matter shall have the right to intervene as a party.”
MINN. R. JUV. “A person with a right to intervene . . . shall file with
PROT. PROC. 34.03 the court and serve upon all parties and the county
attorney a notice of intervention, which shall include
the basis for a claim to intervene.”
MINN. R. JUV. “Every party and participant has the right to be
PROT. PROC. 36.01 represented by counsel in every juvenile protection
matter, including through appeal, if any. This right
attaches no later than when the party or participant
first appears in court.”
MINN. R. JUV.
PROT. PROC. 36.02,
“Appointment of counsel for a child who is the
subject of a juvenile protection matter shall be
66
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subdiv. 2 pursuant to Minnesota Statutes, section 260C.163,
subdivision 3. . . . . The court may sua sponte appoint
counsel for the child, or may do so upon the request
of any party or participant. Any such appointment of
counsel for the child shall occur as soon as practicable
after the request is made.”
MISSISSIPPI
MISS. CODE ANN. § “The youth court shall appoint a guardian ad litem
43-21-121(1)(e),(f) for the child . . . [i]n every case involving an abused
or neglected child which results in a judicial
proceeding; or . . . [i]n any other instance where the
youth court finds appointment of a guardian ad litem
to be in the best interest of the child.”
MISS. CODE ANN. § 
43-21-121(3)
“[A] guardian ad litem shall have the duty to protect
the interest of a child for whom he has been
appointed guardian ad litem. The guardian ad litem
shall investigate, make recommendations to the court
or enter reports as necessary to hold paramount the
child’s best interest.”
MISS. CODE ANN. § 
43-21-121(4)
“The court . . . may appoint either a suitable attorney
or a suitable layman as guardian ad litem. In cases
where the court appoints a layman as guardian ad
litem, the court shall also appoint an attorney to
represent the child.”
MISS. UNIF. R.
YOUTH CT. PRAC.
13(a)(5),(6)
“The court shall appoint a guardian ad litem for the
child when custody is ordered or at the first judicial
hearing regarding the case . . . in every case involving
an abused or neglected child which results in a
judicial proceeding; or . . . in any other instance
where the court finds appointment of a guardian ad
litem to be in the best interest of the child.”
MISS. UNIF. R.
YOUTH CT. PRAC.
13(a)
“In cases where the court appoints a layperson as
guardian ad litem, the court shall also appoint an
attorney to represent the child.”
MISS. UNIF. R.
YOUTH CT. PRAC.
13(c)
“The guardian ad litem . . . shall . . . protect the
interest of a child for whom he/she has been
appointed guardian ad litem; and . . . investigate,
make recommendations to the court or enter reports
as necessary to hold paramount the child’s best
67
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interest.”
MISS. UNIF. R.
YOUTH CT. PRAC.
13(f)
“If there is a conflict between the child’s preferences
and the guardian ad litem’s recommendation, the
court shall retain the guardian ad litem to represent
the best interest of the child and appoint an attorney
to represent the child’s preferences.”
MISSOURI
MO. ANN. STAT. § “In every case involving an abused or neglected child
210.160(1)(1) which results in a judicial proceeding, the judge shall
appoint a guardian ad litem to appear for and
represent . . . [a] child who is the subject of
proceedings . . . .”
MO. ANN. STAT. § 
210.160(2)
“The judge, either sua sponte or upon motion of a
party, may appoint a guardian ad litem to appear for
and represent an abused or neglected child . . . .”
MO. ANN. STAT. § “The court may designate volunteer advocates, who
210.160(6) may or may not be attorneys licensed to practice law,
to assist in the performance of the guardian ad litem
duties for the court.”
MO. ANN. STAT. § “A nonattorney volunteer advocate shall have access
210.160(7) to a court appointed attorney guardian ad litem
should the circumstances of the particular case so
require.”
MO. SUP. CT. R.
110.04(20)
“‘[P]arty’ means the juvenile who is the subject of the
proceeding . . . .”
MO. SUP. CT. R. “In any proceeding [alleging a child to be in need of
115.02(a) care and treatment] the court shall appoint counsel
for the juvenile when necessary to assure a full and
fair hearing.”
MO. SUP. CT. R. “In any proceeding [alleging a child to be in need of
115.02(b) care and treatment] the court shall appoint counsel, in
addition to the guardian ad litem, for the juvenile if
[necessary to assure a full and fair hearing].”
STANDARDS WITH “When appointing a guardian ad litem for a
COMMENTS FOR child, the court shall only appoint a lawyer
GUARDIANS AD licensed by the Supreme Court who has
LITEM IN MO. completed the training required by these 
68
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JUVENILE & standards. The court may designate a court 
FAMILY COURT appointed special advocate volunteer to assist in 
DIV. MATTERS 1.0 the performance of the guardian ad litem duties
for the court as provided by law.”
STANDARDS WITH “Lawyers appointed to act as guardians ad litem 
COMMENTS FOR shall act in accordance with the rules of 
GUARDIANS AD professional conduct.”
LITEM IN MO.
JUVENILE &
FAMILY COURT
DIV. MATTERS 1.0
cmt.
STANDARDS WITH
COMMENTS FOR
GUARDIANS AD
LITEM IN MO.
JUVENILE &
FAMILY COURT
DIV. MATTERS 3.0
“A guardian ad litem shall be guided by the best
interests of the child and shall exercise independent
judgment on behalf of the child in all matters.”
STANDARDS WITH “The roles of a guardian ad litem and a lawyer for the
COMMENTS FOR child are different and must be clearly distinguished.
GUARDIANS AD A guardian ad litem is not the lawyer for the child
LITEM IN MO. and, therefore, advocates the best interests of the
JUVENILE & child rather than merely representing the child’s
FAMILY COURT preferences.”
DIV. MATTERS 3.0
cmt.
STANDARDS WITH
COMMENTS FOR
GUARDIANS AD
LITEM IN MO.
JUVENILE &
FAMILY COURT
DIV. MATTERS 4.0
“The guardian ad litem shall provide not only factual
information to the court but also shall diligently
advocate a position in the best interests of the child.”
STANDARDS WITH “The guardian ad litem shall present a 
COMMENTS FOR recommendation to the court when authorized
GUARDIANS AD by law or requested by the court on the basis of 
LITEM IN MO. the evidence presented and consistent with the 
JUVENILE & best interests of the child. During the 
FAMILY COURT proceedings, the guardian ad litem must inform 
69
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DIV. MATTERS 13.0 the court of the child’s wishes and preferences
even though different from the guardian ad 
litem’s recommendation.”
STANDARDS WITH “If the guardian ad litem determines there is conflict
COMMENTS FOR between advocating for the best interests of the child
GUARDIANS AD and representation of the child’s preferences, the
LITEM IN MO. guardian ad litem shall continue to perform as the
JUVENILE & guardian ad litem for the child and may request that
FAMILY COURT the court appoint another lawyer to represent the
DIV. MATTERS 13.0 child’s preferences.”
cmt
MONTANA
MONT. CODE ANN. “In every judicial proceeding, the court shall appoint
§ 41-3-112(1) a court-appointed special advocate as the guardian ad
litem for any child alleged to be abused or neglected.
If a court-appointed special advocate is not available
for appointment, the court may appoint an attorney
or other qualified person to serve as the guardian ad
litem.”
MONT. CODE ANN.
§ 41-3-112(3)
“The guardian ad litem is charged with the
representation of the child’s best interests . . . .”
MONT. CODE ANN.
§ 41-3-112(3)(g)
“The guardian ad litem . . . , if an attorney, [shall] file
motions, including but not limited to filing to expedite
proceedings or otherwise assert the child’s rights.”
MONT. CODE ANN. “[T]he court shall immediately appoint the office of
§ 41-3-425(2)(b) state public defender to assign counsel for . . . any
child or youth involved in a proceeding under a
petition [alleging abuse or neglect] when a guardian
ad litem is not appointed for the child or youth . . . .”
MONT. CODE ANN. “When appropriate, the court may appoint the office
§ 41-3-425(3) of state public defender to assign counsel for any
child or youth involved in a proceeding under a
petition [alleging abuse or neglect] when a guardian
ad litem is appointed for the child or youth.”
In re B.P. & A.P.,
35 P.3d 291, 293– 
94 (Mont. 2001)
“In the current abuse and neglect proceeding, the
parties are the Department, represented in the
District Court by the Gallatin County Attorney and
on appeal by the Office of the Attorney General, the
70
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children and R.P.”
NEBRASKA
NEB. REV. STAT.
ANN. § 43-245(19)
“Parties means the juvenile . . . and his or her parent,
guardian, or custodian . . . .”
NEB. REV. STAT. “(a) In counties having a population of less than one
ANN. § 43- hundred fifty thousand inhabitants . . . the court shall
272(1)(a)-(b) advise such juvenile and his or her parent or guardian
of their right to retain counsel and shall inquire of
such juvenile and his or her parent or guardian as to
whether they desire to retain counsel. The court shall
inform such juvenile and his or her parent or
guardian of such juvenile’s right to counsel at county
expense if none of them is able to afford counsel . . . .
(b) In counties having a population of one hundred
fifty thousand or more inhabitants . . . counsel shall
be appointed for such juvenile. The court shall
inform such juvenile and his or her parent or
guardian of such juvenile’s right to counsel at county
expense if none of them is able to afford counsel.”
NEB. REV. STAT.
ANN. § 43-272(2)
“The court, on its own motion or upon application of
a party to the proceedings, shall appoint a guardian ad
litem for the juvenile . . . .”
NEB. REV. STAT.
ANN. § 43-272(2)
“A guardian ad litem shall have the duty to protect the
interests of the juvenile for whom he or she has been
appointed guardian . . . .”
NEB. REV. STAT. “The court shall appoint an attorney as guardian ad
ANN. § 43-272(3) litem. A guardian ad litem shall act as his or her own
counsel and as counsel for the juvenile, unless there
are special reasons in a particular case why the
guardian ad litem or the juvenile or both should have
separate counsel.”
NEB. REV. STAT.
ANN. § 43-
272.01(1)
“A guardian ad litem . . . shall be appointed when a
child is removed from his or her surroundings . . . .”
NEB. REV. STAT.
ANN. § 43-
“The guardian ad litem . . . [i]s not appointed to
defend the parents or other custodian of the
71
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272.01(2)(b) protected juvenile but shall defend the legal and social
interests of such juvenile.”
NEB. REV. STAT. “If desired by the young adult, the young adult shall
ANN. § 43-4510(1) be provided a court-appointed attorney who has
received training appropriate to the role. The
attorney’s representation of the young adult shall be
client-directed. The attorney shall protect the young
adult’s legal rights and vigorously advocate for the
young adult’s wishes and goals . . . .”
NEB. REV. STAT. “For young adults who were appointed a guardian ad
ANN. § 43-4510(1) litem before the young adult attained nineteen years
of age, the guardian ad litem’s appointment may be
continued, with consent from the young adult, but
under a client-directed model of representation.”
In re Interest of
J.K., 656 N.W.2d
253, 259-260 (Neb.
2003)
“A conflict of interest can develop between the roles
of counsel for the juvenile and guardian ad litem if the
juvenile expresses interests that are adverse to what
the attorney considers to be in the juvenile’s best
interests. . . . Usually, when an actual conflict of
interest develops between the two roles, separate
counsel should be appointed for the child.”
In re Interest of
J.K., 656 N.W.2d
253, 261 (Neb.
2003)
“The juvenile court did not abuse its discretion in
refusing to find an actual conflict between the roles of
guardians ad litem and counsel for the juvenile.”
NEVADA
NEV. REV. STAT.
ANN. § 432B.420(2)
“A child who is alleged to have been abused or
neglected shall be deemed to be a party to any [child
protection] proceedings . . . .”
NEV. REV. STAT. “The court shall appoint an attorney to represent the
ANN. § 432B.420(2) child. The child must be represented by an attorney
at all stages of any [child protection] proceedings . . .
.”
NEV. REV. STAT.
ANN. § 432B.500(1)
“After a petition is filed that a child is in need of
protection . . . the court shall appoint a guardian ad
litem for the child.”
NEV. REV. STAT.
ANN. §
“The person so appointed [as guardian ad litem]
[m]ust not be an attorney appointed to represent the
72
Mitchell Hamline Law Review, Vol. 45, Iss. 4 [2019], Art. 7
https://open.mitchellhamline.edu/mhlr/vol45/iss4/7
     
      
 
       
   
 
 
        
          
        
   
 
 
        
            
      
           
  
 
   
  
 
         
          
   
   
         
         
       
         
        
        
          
       
   
  
 
         
       
      
         
         
 
  
 
   
 
        
             
         
       
   
 
           
         
          
    
   
 
           
        
           
Gueinzius & Ikeno: Legal Representation for Abused and Neglected Youth
1306 MITCHELL HAMLINE LAW REVIEW [Vol. 45:4
432B.500(1)(c) child . . . .”
NEV. REV. STAT.
ANN. § 
432B.500(2)(a)
“A guardian ad litem appointed pursuant to this
section shall . . . [r]epresent and protect the best
interests of the child . . . .”
NEV. REV. STAT.
ANN. § 
432B.500(2)(g)
“A guardian ad litem appointed pursuant to this
section shall . . . [i]nform the court of the desires of
the child, but exercise independent judgment
regarding the best interests of the child . . . .”
NEW HAMPSHIRE
N.H. REV. STAT.
ANN. § 169-
C:3.XXI-a
“‘Party having an interest’ means the child; [or] the
guardian ad litem of the child . . . .”
N.H. REV. STAT. “In cases brought pursuant to this chapter involving a
ANN. § 169-C:10.I neglected or abused child, the court shall appoint a
Court Appointed Special Advocate (CASA) or other
approved program guardian ad litem for the child. If
a CASA or other approved program guardian ad
litem is unavailable for appointment, the court may
then appoint an attorney or other guardian ad litem as
the guardian ad litem for the child.”
N.H. REV. STAT.
ANN. § 169-
C:10.II(a)
“In cases involving a neglected or abused child under
this chapter, where the child’s expressed interests
conflict with the recommendation for dispositional
orders of the guardian ad litem, the court may
appoint an attorney to represent the interests of the
child.”
NEW JERSEY
N.J. STAT. ANN. § “‘Law guardian’ means an attorney admitted to the
9:6-8.21(1)(d) practice of law in this State . . . to represent minors in
alleged cases of child abuse or neglect and in
termination of parental rights proceedings.”
N.J. STAT. ANN. § “Any minor who is subject of a child abuse or neglect
9:6-8.23(a) petition must be represented by a law guardian to
help protect his interests and to help him express his
wishes to the court.”
N.J. STAT. ANN. § 
30:4C-15.4(b)
“A child who is the subject of an application for the
termination of parental rights . . . shall be represented
by a law guardian . . . . If the child was represented by
73
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a law guardian in a child abuse and neglect action . . .
the same law guardian, to the extent practicable, shall
continue to represent the child in the termination of
parental rights action, unless that law guardian seeks
to be relieved by the court upon application for
substitution of counsel or other just cause.”
NEW MEXICO
N.M. STAT. ANN. § 
32A-1-4(K)
“‘[G]uardian ad litem’ means an attorney appointed
by the children’s court to represent and protect the
best interests of the child in a case . . . .”
N.M. STAT. ANN. § 
32A-1-7(A)
“A guardian ad litem shall zealously represent the
child’s best interests in the proceeding for which the
guardian ad litem has been appointed . . . .”
N.M. STAT. ANN. § 
32A-1-7(D)
“[A] guardian ad litem shall convey the child’s
declared position to the court at every hearing.”
N.M. STAT. ANN. § “At the inception of an abuse and neglect proceeding, 
32A-4-10(C) the court shall appoint a guardian ad litem for a child
under fourteen years of age . . . . Only an attorney
with appropriate experience shall be appointed as
guardian ad litem of or attorney for the child.”
N.M. STAT. ANN. § 
32A-4-10(C)
“If the child is fourteen years of age or older, the
court shall appoint an attorney for the child.”
N.M. STAT. ANN. § “When a child reaches fourteen years of age, 
32A-4-10(E) the child’s guardian ad litem shall continue as 
the child’s attorney; provided that the court 
shall appoint a different attorney for the child
if:
(1) the child requests a different attorney;
(2) the guardian ad litem requests to be
removed; or
(3) the court determines that the appointment 
of a different attorney is appropriate.”
N.M. STAT. ANN. § “The court shall assure that the child’s guardian ad
32A-4-10(F) litem zealously represents the child’s best interest and
that the child’s attorney zealously represents the
child.”
74
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N.M. STAT. ANN. § “A person afforded rights under the Children’s Code
32A-4-10(G) shall be advised of those rights at that person’s first
appearance before the court on a petition under the
Children’s Code.”
N.M. CHILD. CT. R.
10-121(B)(3)
“In proceedings on petitions alleging neglect or abuse
or a family in need of court-ordered services, the
parties to the action are . . . the child alleged to be
neglected or abused or in need of court-ordered
services . . . .”
State ex rel. Cyfd in “The guardian ad litem is required to advocate the
Matter of Esperanza child’s expressed position only to the extent that the
M., 955 P.2d 204, child’s desires are, in the guardian ad litem’s
213 (N.M. 1998) professional opinion, in the child’s best interests. The
guardian ad litem may properly present the child’s
wishes to the court, and at the same time advise the
court of those facts and matters which the guardian
believes bear upon and affect the child’s best
interests.”
State ex rel. Cyfd in “We do not believe that a conflict between a guardian
Matter of Esperanza ad litem’s perception of the best interests of the child
M., 955 P.2d 204, and the child’s expressed position necessarily requires
213 (N.M. 1998) that the guardian ad litem withdraw as counsel for the
child. . . . Unless the guardian ad litem’s perception of
the child’s best interests is so incongruous with the
child’s position that the guardian ad litem absolutely
refuses to present the child’s position, we see no need
for the guardian ad litem to withdraw as counsel.”
Corrine Wolfe “The Children’s Code sets forth a dual role for GALs
Child. Law Ctr., in relation to the child, who is a party to the case. The
2014 NEW MEXICO GAL must ‘zealously represent the child’s best
CHILD WELFARE interests,’ and must ‘convey the child’s declared
HANDBOOK 6.6.1 position to the court at every hearing.’ The GAL
(4th ed. 2014) therefore could be in a position of presenting contrary
positions to the court.” (citations omitted).
NEW YORK
N.Y. FAM. CT. ACT
§ 242
“‘[A]ttorney for the child’ refers to an attorney
admitted to practice law in the state of New York and
designated under this part to represent minors . . . .”
75
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N.Y. FAM. CT. ACT
§ 249(a)
“[In child protection and permanency proceedings] 
the family court shall appoint an attorney to represent
a minor who is the subject of the proceeding or who
is sought to be placed in protective custody, if
independent legal representation is not available to
such minor.”
N.Y. FAM. CT. ACT
§ 249(a)
“[T]he family court shall appoint an attorney to
represent a youth, under the age of twenty-one, who is
the subject of the proceeding, if independent legal
representation is not available to such youth.”
N.Y. FAM. CT. ACT
§ 1016
“The court shall appoint an attorney to represent a
child who has been allegedly abused or neglected
upon the earliest occurrence . . . .”
N.Y. CT. R. § 7.2(a) “‘[A]ttorney for the child’ means a law guardian
appointed by the family court . . . .”
N.Y. CT. R. § 7.2(d) “[T]he attorney for the child must zealously advocate
the child’s position.”
N.Y. CT. R. § “If the child is capable of knowing, voluntary and
7.2(d)(2) considered judgment, the attorney for the child
should be directed by the wishes of the child, even if
the attorney for the child believes that what the child
wants is not in the child’s best interests.”
N.Y. CT. R. § “When the attorney for the child is convinced either
7.2(d)(3) that the child lacks the capacity for knowing, voluntary
and considered judgment, or that following the child’s
wishes is likely to result in a substantial risk of
imminent, serious harm to the child, the attorney for
the child would be justified in advocating a position
that is contrary to the child’s wishes. In these
circumstances, the attorney for the child must inform
the court of the child’s articulated wishes if the child
wants the attorney to do so, notwithstanding the
attorney’s position.”
NORTH CAROLINA
N.C. GEN. STAT. “When in a petition a juvenile is alleged to be abused
ANN. § 7B-601(a) or neglected, the court shall appoint a guardian ad
litem to represent the juvenile. When a juvenile is
alleged to be dependent, the court may appoint a
guardian ad litem to represent the juvenile.”
76
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N.C. GEN. STAT. “In every case where a nonattorney is appointed as a
ANN. § 7B-601(a) guardian ad litem, an attorney shall be appointed in
the case in order to assure protection of the juvenile’s
legal rights throughout the proceeding.”
N.C. GEN. STAT.
ANN. § 7B-601(a)
“The duties of the guardian ad litem program shall be
. . . to protect and promote the best interests of the
juvenile . . . .”
N.C. GEN. STAT.
ANN. § 7B-601(a)
“The juvenile is a party in all actions under this
Subchapter.”
N.C. GEN. STAT. “If an answer or response denies any material
ANN. § 7B-1108(b) allegation of the petition [to terminate parental rights],
the court shall appoint a guardian ad litem for the
juvenile to represent the best interests of the juvenile,
unless . . . a guardian ad litem has already been
appointed . . . . A licensed attorney shall be appointed
to assist those guardians ad litem who are not
attorneys licensed to practice in North Carolina.”
SARA DEPASQUALE “In abuse and neglect and most TPR cases, children
& JAN SIMMONS, have the right to have their best interests represented
UNIVERSITY OF by a guardian ad litem (GAL) and their legal rights
NORTH CAROLINA protected by an attorney advocate throughout the
AT CHAPEL HILL course of the case . . . . The child does not have a
SCHOOL OF right to court-appointed counsel to advocate for
GOVERNMENT, his/her expressed interest. However, GALs are
ABUSE, NEGLECT, trained to consider the child’s wishes in determining
DEPENDENCY AND best interests and to convey the child’s wishes to the
TERMINATION OF court even if they contradict the GAL’s
PARENTAL RIGHTS recommendations”
PROCEEDINGS IN
NORTH CAROLINA
2-24 (2017)
NORTH DAKOTA
N.D. CENT. CODE “During the informal adjustment stage of a
ANN. § 27-20-26(1) proceeding or in a proceeding commenced [for
extended foster care] only the child, if determined to
be indigent, is entitled to counsel at public expense.”
N.D. CENT. CODE
ANN. § 27-20-48
“The court at any stage of a proceeding under this
chapter, on application of a party or on its own
motion, shall appoint a guardian ad litem for a child
77
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who is a party to the proceeding if the child has no
parent, guardian, or custodian appearing on the
child’s behalf or their interests conflict with the child’s
or in any other case in which the interests of the child
require a guardian.”
N.D. CENT. CODE
ANN. § 27-20-
48.4(4)
“If, at any time in the proceeding, the court
determines that the interests of the child are, or may
be, inadequately represented, it may appoint an
attorney to represent the child, giving consideration to
the preference of the child if the child is fourteen or
more years of age.”
N.D. CENT. CODE “The court, in every case involving an abused or
ANN. § 50-25.1-08 neglected child which results in a judicial proceeding,
shall appoint a guardian ad litem for the child in those
proceedings.”
N.D. R. JUV. PROC.
3(b)
“Parties include the petitioner, the child, parents,
guardian, or custodian of the child, if any, and any
person that the court allows to intervene as a party.”
N.D. R. JUV. PROC.
17 (a)(1)
“Before a person is eligible for service as a lay
guardian ad litem, the person must . . . possess . . . a
bachelor’s degree, preferably in a human service,
education or related field; or . . . an associate degree 
in an academic field related to child care, child
development, or children’s services and at least three
years of experience . . . .”
N.D. R. JUV. PROC.
17 (b)(1)
“A lay guardian ad litem must . . . advocate for the
best interests of the child . . . .”
N.D. DEP’T OF “The court, in every case involving an abused or
HUMAN SERVS., neglected child which results in a judicial proceeding,
WRAPAROUND must appoint a guardian ad litem (GAL) for the child
CASE in those proceedings . . . . It is important to
MANAGEMENT remember that while counsel represents the child’s
POLICY MANUAL wishes, a guardian ad litem represents the child’s best
641-40-10 interests.”
OHIO
OHIO REV. CODE
ANN. § 
2151.281(B)(1)
“[T]he court shall appoint a guardian ad litem, subject
to rules adopted by the supreme court, to protect the
interest of a child in any proceeding concerning an
alleged abused or neglected child . . . . The guardian
78
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ad litem so appointed shall not be the attorney
responsible for presenting the evidence alleging that
the child is an abused or neglected child . . . .”
OHIO REV. CODE “[T]he court shall appoint a guardian ad litem, subject
ANN. § to rules adopted by the supreme court, to protect the
2151.281(B)(2) interest of a child in any proceeding concerning an
alleged dependent child . . . .”
OHIO REV. CODE “If the guardian ad litem for an alleged or adjudicated
ANN. § abused, neglected, or dependent child is an attorney
2151.281(H) admitted to the practice of law in this state, the
guardian ad litem also may serve as counsel to the
ward.”
OHIO REV. CODE
ANN. § 
2151.281(H)
“[I]f a person is serving as guardian ad litem and
counsel for a child and either that person or the court
finds that a conflict may exist between the person’s
roles as guardian ad litem and as counsel, the court
shall relieve the person of duties as guardian ad litem
and appoint someone else as guardian ad litem for
the child.”
OHIO REV. CODE “The guardian ad litem for an alleged or adjudicated
ANN. § 2151.281(I) abused, neglected, or dependent child shall perform
whatever functions are necessary to protect the best
interest of the child . . . .”
OHIO REV. CODE
ANN. § 2151.352
“A child . . . is entitled to representation by legal
counsel at all stages of the proceedings under this
chapter . . . .”
OHIO R. OF JUV.
PROC. 2(O)
“‘Guardian ad litem’ means a person appointed to
protect the interests of a party in a juvenile court
proceeding.”
OHIO R. OF JUV.
PROC. 2(Y)
“‘Party’ means a child who is the subject of a juvenile
court proceeding . . . .”
OHIO R. OF JUV. “Every party shall have the right to be represented by
PROC. 4(A) counsel . . . . When the complaint alleges that a child
is an abused child, the court must appoint an attorney
to represent the interests of the child.”
OHIO R. OF JUV.
PROC. 4(B)(5)
“The court shall appoint a guardian ad litem to
protect the interests of a child . . . when . . . [a]ny
proceeding involves allegations of abuse or neglect,
79
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voluntary surrender of permanent custody, or 
termination of parental rights as soon as possible after
the commencement of such proceeding.”
OHIO R. OF JUV. “(1) When the guardian ad litem is an attorney 
PROC. 4(C)(1)-(3) admitted to practice in this state, the guardian 
may also serve as counsel to the ward providing
no conflict between the roles exist.
(2) If a person is serving as guardian ad litem 
and as attorney for a ward and either that 
person or the court finds a conflict between the 
responsibilities of the role of attorney and that
of guardian ad litem, the court shall appoint 
another person as guardian ad litem for the 
ward.
(3) If a court appoints a person who is not an 
attorney admitted to practice in this state to be a
guardian ad litem, the court may appoint an 
attorney admitted to practice in this state to 
serve as attorney for the guardian ad litem.”
OHIO R. OF “‘Guardian ad litem’ means an individual appointed
SUPERINTENDENCE to assist a court in its determination of a child’s best
FOR THE CT. 48 interest.”
(B)(1)
OHIO R. OF 
SUPERINTENDENCE
FOR THE CT. 48
(C)(1)(a)
“Each court appointing a guardian ad litem under this
rule shall enter an Order of Appointment which shall
include . . . [a] statement regarding whether a person
is being appointed as a guardian ad litem only or as a
guardian ad litem and attorney for the child.”
OHIO R. OF “A guardian ad litem shall represent the best interest
SUPERINTENDENCE of the child for whom the guardian is appointed.
FOR THE CT. 48 Representation of best interest may be inconsistent 
(D)(1) with the wishes of the child whose interest the
guardian ad litem represents.”
OHIO R. OF
SUPERINTENDENCE
FOR THE CT. 48
(D)(7)
“When a court appoints an attorney to serve as both
the guardian ad litem and attorney for a child, the
attorney shall advocate for the child’s best interest and
the child’s wishes in accord with the Rules of
Professional Conduct. Attorneys who are to serve as
both guardian ad litem and attorney should be aware
80
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of Rule 3.7 of the Rules of Professional Conduct and
act accordingly.”
OHIO R. OF “When a guardian ad litem determines that a conflict
SUPERINTENDENCE exists between the child’s best interest and the child’s
FOR THE CT. 48 wishes, the guardian ad litem shall, at the earliest
(D)(8) practical time, request in writing that the court
promptly resolve the conflict by entering appropriate
orders.”
SUPREME COURT “An attorney may not serve in a dual role as a child’s
OF OHIO, BD. OF attorney and guardian ad litem when a conflict exists
COMM’RS. ON in carrying out the two roles. The duties conflict when
GRIEVANCES AND a best interest determination differs from the client’s
DISCIPLINE, OP. wishes and interests.”
2006-5, 2 (June 9,
2006)
SUPREME COURT “When there is conflict between the two roles, the
OF OHIO, BD. OF court shall appoint another person as guardian ad
COMM’RS. ON litem for the ward.”
GRIEVANCES AND
DISCIPLINE, OP.
2006-5, 2 (June 9,
2006)
SUPREME COURT “When a court appoints an attorney to serve as both
OF OHIO, REPORT the guardian ad litem and attorney for a minor child,
OF THE GUARDIAN the attorney shall advocate for the child’s best interest
AD LITEM and the child’s wishes in a vigorous manner
STANDARDS TASK conforming to the Code of Professional
FORCE, rec. (4) Responsibility.”
SUPREME COURT “When an attorney serving in this dual role
OF OHIO, REPORT determines that a conflict exists between the child’s
OF THE GUARDIAN best interest and the child’s wishes, he or she shall, at
AD LITEM the earliest practical time, request the court to
STANDARDS TASK promptly resolve the conflict by entering appropriate
FORCE, rec. (4) orders.”
SUPREME COURT
OF OHIO, REPORT
OF THE GUARDIAN
AD LITEM
STANDARDS TASK
“An attorney, in the role of the guardian ad litem, not
only assumes the duty to advocate for a child’s best
interest, but also has a duty of candor to the court. In
contrast, the role of the attorney demands that the
person zealously represent his or her client. An
81
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FORCE, rec. (4) attorney serving in this dual capacity must be vigilant
to identify any conflict of interest and make
appropriate requests of the court.”
OKLAHOMA
OKLA. STAT. ANN.
tit. 10A, § 1-4-
306.A.1.a
“If a parent or legal guardian of the child requests an
attorney and is found to be indigent, counsel may be
appointed by the court at the emergency custody
hearing and shall be appointed if a petition has been
filed alleging that the child is a deprived child;
provided, that the court may appoint counsel without
such request, if it deems representation by counsel
necessary to protect the interest of the parent, legal
guardian, or custodian.”
OKLA. STAT. ANN.
tit. 10A, § 1-4-
306.A.2.a
“The court may appoint an attorney or a guardian ad
litem for the child . . . provided, that when a petition
is filed alleging the child to be deprived, the court
shall appoint a separate attorney for the child . . .
regardless of any attempted waiver by the parent, legal
guardian or custodian of the child of the right of the
child to be represented by counsel.”
OKLA. STAT. ANN.
tit. 10A, § 1-4-
306.A.2.c
“The attorney shall represent the child and any
expressed interests of the child.”
OKLA. STAT. ANN.
tit. 10A, § 1-4-
306.A.2.c
“To the extent that a child is unable to express an
interest, either because the child is preverbal, very
young or for any reason is incapable of judgment and
meaningful communication, the attorney shall
substitute his or her judgment for that of the child and
formulate and present a position which serves the
best interests of the child.”
OKLA. STAT. ANN.
tit. 10A, § 1-4-
306.A.5
“The court shall ensure that the child is represented
by independent counsel throughout the pendency of
the deprived action.”
OKLA. STAT. ANN.
tit. 10A, § 1-4-
306.B.1
“After a petition is filed, the court shall appoint a
guardian ad litem upon the request of the child or the
attorney of the child, and may appoint a guardian ad
litem sua sponte or upon the request of the
Department of Human Services, a licensed child-
placing agency, or another party to the action.”
82
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OKLA. STAT. ANN.
tit. 10A, § 1-4-
306.B.3
“The guardian ad litem shall be appointed to
objectively advocate on behalf of the child and act as
an officer of the court to investigate all matters
concerning the best interests of the child.”
OKLA. STAT. ANN.
tit. 10A, § 1-4-
306.B.3.b–d 
“[A] guardian ad litem shall . . . advocate for the best
interests of the child . . . , monitor the best interests of
the child throughout any judicial proceeding, and . . .
present written reports on the best interests of the
child that include conclusions and recommendations
and the facts upon which they are based.”
OKLA. STAT. ANN. 
tit. 10A, § 1-4-
601.E.2
“The child, as a party to the proceeding, shall be
given the opportunity to cross-examine witnesses and
to present a case in chief if desired.”
OREGON
OR. REV. STAT. “[T]he court shall appoint a court appointed special
ANN. § 419B.112(1) advocate. The court appointed special advocate is
deemed a party in these proceedings and may be
represented by counsel . . . .”
OR. REV. STAT.
ANN. § 419B.112(9)
“[A] court appointed special advocate . . . is deemed a
guardian ad litem to represent the interests of the
child or ward in proceedings before the court.”
OR. REV. STAT. “If the child, ward, parent or guardian requests
ANN. § 419B.195(1) counsel for the child or ward . . . the court may
appoint suitable counsel to represent the child or
ward at state expense . . . .”
OR. REV. STAT.
ANN. § 
419B.875(1)(a)(A)
“Parties to proceedings in the juvenile court . . . are . .
. [t]he child or ward . . . .”
OR. STANDARDS
FOR
REPRESENTATION
IN JUV.
DEPENDENCY
CASES 3.3
“It is the duty of counsel to determine whether a child
client is capable of considered judgment. If counsel
determines that the child is not capable of considered
judgment, counsel should advocate what is in the
client’s best interests. When representing . . . children
capable of considered judgment, counsel should seek
the lawful objectives of the client and should not
substitute counsel’s judgment in those case decisions
that are the responsibility of the client.”
PENNSYLVANIA
83
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23 PA. STAT. AND
CONS. STAT. ANN.
§ 2313(a)
“The court shall appoint counsel to represent the
child in an involuntary termination proceeding when
the proceeding is being contested by one or both of
the parents. The court may appoint counsel or a
guardian ad litem to represent any child who has not
reached the age of 18 years . . . whenever it is in the
best interests of the child.”
42 PA. STAT. AND
CONS. STAT. ANN.
§ 6311(a)
“When a proceeding . . . has been initiated alleging
that the child is a dependent child . . . the court shall
appoint a guardian ad litem to represent the legal
interests and the best interests of the child. The
guardian ad litem must be an attorney at law.”
42 PA. STAT. AND “The guardian ad litem shall be charged with
CONS. STAT. ANN. representation of the legal interests and the best
§ 6311(b) interests of the child at every stage of the proceedings
. . . .”
42 PA. STAT. AND “[The guardian ad litem shall] [a]dvise the court of
CONS. STAT. ANN. the child’s wishes to the extent that they can be
§ 6311(b)(9) ascertained and present to the court whatever
evidence exists to support the child’s wishes. When
appropriate because of the age or mental and
emotional condition of the child, determine to the
fullest extent possible the wishes of the child and
communicate this information to the court.”
42 PA. STAT. AND “A difference between the child’s wishes under this
CONS. STAT. ANN. paragraph and the recommendations . . . shall not be
§ 6311(b)(9) considered a conflict of interest for the guardian ad
litem.”
PA. R. JUV. CT.
PROC. 1120
“PARTY is a person or the county agency who has
standing to participate in the proceedings but nothing
in these Rules confers standing upon a person.”
PA. R. JUV. CT. “The court shall assign a guardian ad litem to
PROC. 1151(A) represent the legal interests and the best interests of
the child if a proceeding has been commenced . . .
alleging a child to be dependent . . . .”
PA. R. JUV. CT. “If a child has legal counsel and a guardian ad litem, 
PROC. 1151(C) counsel shall represent the legal interests of the child
and the guardian ad litem shall represent the best
interests of the child.”
84
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PA. R. JUV. CT.
PROC. 1152(A)(1)
“A child may not waive the right to a guardian ad
litem.”
PA. R. JUV. CT. “A child may waive legal counsel if:
PROC. 1152(A)(2) a) the waiver is knowingly, intelligently, and
voluntarily made; and
b) the court conducts a colloquy with the child
on the record.”
PA. R. JUV. CT. “A guardian ad litem shall . . . [a]dvise the court of the
PROC. 1154(9) child’s wishes to the extent that they can be
ascertained and present to the court whatever
evidence exists to support the child’s wishes. When
appropriate because of the age or mental and
emotional condition of the child, determine to the
fullest extent possible the wishes of the child and
communicate this information to the court.”
PA. R. JUV. CT. “If there is a conflict of interest between the duties of
PROC. 1154 cmt. the guardian ad litem [of making specific
recommendations as to the appropriateness and
safety of child’s placement and services necessary to
address the child’s needs] pursuant to paragraphs (7)
and (9), the guardian ad litem for the child may move
the court for appointment as legal counsel and
assignment of a separate guardian ad litem when, for
example, the information that the guardian ad litem
possesses gives rise to the conflict and can be used to
the detriment of the child. If there is not a conflict of
interest, the guardian ad litem represents the legal
interests and best interests of the child at every stage
of the proceedings.”
PA. R. JUV. CT. “‘Legal interests’ denotes that an attorney is to express
PROC. 1154 cmt. the child’s wishes to the court regardless of whether
the attorney agrees with the child’s recommendation.
‘Best interests’ denotes that a guardian ad litem is to
express what the guardian ad litem believes is best for
the child’s care, protection, safety, and wholesome
physical and mental development regardless of
whether the child agrees.”
PA. R. JUV. CT.
PROC. 1154 cmt.
“To the extent 42 Pa.C.S. § 6311(b)(9) is inconsistent
with this rule, it is suspended.”
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PA. R. JUV. CT. “The Act of July 9, 1976, P.L. 586, No. 142, § 2, 42
PROC. 1800(3) Pa.C.S. § 6311(b)(9), which provide that there is not a
conflict of interest for the guardian ad litem in
communicating the child’s wishes and the
recommendation relating to the appropriateness and
safety of the child’s placement and services necessary
to address the child’s needs and safety, is suspended
only insofar as the Act is inconsistent with Rules 1151
and 1154, which allows for appointment of separate
legal counsel and a guardian ad litem when the
guardian ad litem determines there is a conflict of
interest between the child’s legal interest and best
interest.”
In re J’K.M., 191 “We conclude that these divergent opinions
A.3d 907, 916 (Pa. constituted a conflict, the trial court abused its
Super. Ct. 2018) discretion in concluding otherwise, and erred in
refusing to appoint a separate GAL.”
In re J’K.M., 191 The court reviews the state’s supreme court’s analysis
A.3d 907, 913-914 of the requirement of separate child representation
(Pa. Super. Ct. when a child’s legal interest conflict with the child’s
2018) best interest in In re Adoption of L.B.M, 161 A.3d
172 (Pa. 2017).
In re Adoption of “To permit the dependency GAL to serve also as the
L.B.M, 161 A.3d TPR counsel while proceedings in each matter are
172, 181 (Pa. 2017). ongoing increases the risk of confusion and may force
the attorney to take conflicting stances in the
proceedings depending on the role being performed
at the time. These concerns argue against the GAL
serving additionally in the distinct role of TPR
counsel . . . . Recognizing the legislative will, and in
view of the risks posed by dual representation with
conflicting obligations, the dependency GAL should
not be employed as the child’s counsel in TPR
proceedings.”
In re T.S., 192 A.3d
1080, 1091 (Pa.
2018)
“[I]f the preferred outcome of a child is incapable of
ascertainment because the child is very young and
pre-verbal, there can be no conflict between the
child’s legal interests and his or her best interests; as
such, the mandate . . . that counsel be appointed ‘to
represent the child,’ is satisfied where the court has
86
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appointed an attorney-guardian ad litem who
represents the child’s best interests during such
proceedings.” (citations omitted).
RHODE ISLAND
40 R.I. GEN. LAWS “A hearing on the petition shall be held within seven
ANN. § 40-11-7.1 (7) days from the filing thereof, for the court to . . . 
(b)(3) [a]ssure that a guardian ad litem and/or a court
appointed special advocate has been appointed to
represent the child . . . .”
40 R.I. GEN. LAWS “Any child who is alleged to be abused or neglected
ANN. § 40-11-14(a) as a subject of a petition filed in family court . . . shall
have a guardian ad litem appointed by the court to
represent this child.”
40 R.I. GEN. LAWS “[A]ny young adult, who is eligible for extended foster
ANN. § 40-11-14(a) care . . . and who has executed a voluntary agreement
for extension of care may request the appointment of
a guardian ad litem or court-appointed counsel. An
appointment shall be in the discretion of the court.”
R.I. FAM. CT. “The Guardian ad litem who is also an attorney
ADMIN. ORD. 2006- should not combine the roles of counsel and
02, I.A. guardian. The roles of Guardian ad litem and lawyer
for the child are different and must be clearly
distinguished.”
R.I. FAM. CT. “A lawyer Guardian ad litem is not the lawyer for the
ADMIN. ORD. 2006- child and, therefore, advocates the best interests of
02, I.A. the child rather than merely representing the child’s
preferences.”
R.I. FAM. CT.
ADMIN. ORD. 2006-
02, II.C
“Conflict of Interest
1. No person shall serve as a Guardian ad litem
who is a party litigant in a pending contested
matter affecting areas of fact or law similar to
issues that may be raised in the matter to which 
the person may be appointed as Guardian ad 
litem . . . .
5. If a Guardian ad litem determines that there 
is a conflict of interest requiring withdrawal, the 
Guardian should continue to perform as the 
Guardian ad litem and seek permission from 
87
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the Court to withdraw.”
R.I. FAM. CT.
ADMIN. ORD. 2006-
02, IV.C.1
The Guardian ad litem will assure that the child’s
opinions and feelings will be made known to the
Court even when not consistent with the
recommendations of the Guardian ad litem. 
R.I. FAM. CT. “[A] Guardian ad litem shall be guided by the best
ADMIN. ORD. 2006- interests of the child and shall exercise the Guardian’s
02, IV.D.1 independent judgement on behalf of the child(ren) in
all relevant matters.”
SOUTH CAROLINA
S.C. CODE ANN. § 
63-7-20(17)
“‘Party in interest’ includes the child, the child’s
attorney and guardian ad litem . . . .”
S.C. CODE ANN. § 
63-7-1620(1)
“Children must be appointed a guardian ad litem by
the family court. A guardian ad litem . . . must be
represented by legal counsel . . . .”
S.C. CODE ANN. § 
63-7-1620(2)
“The family court may appoint legal counsel for the
child.”
S.C. CODE ANN. § 
63-11-510(1)
“The responsibilities and duties of a guardian ad litem
are to . . . represent the best interests of the child . . .
.”
S.C. CODE ANN. § 
63-11-530(A)(1)
“The guardian ad litem is charged in general with the
duty of representation of the child’s best interests.”
S.C. BAR ETHICS “A lawyer may serve as a guardian ad litem and legal
ADVISORY COMM., counsel for the guardian ad litem but must exercise
ETHICS ADVISORY caution. A lawyer must not serve as the guardian ad
OP. 08-04, 2008 litem and lawyer for the child and consequently can
WL 8089788, at *1 not serve in three roles as the guardian ad litem,
(Jul. 28, 2008) lawyer for the child and lawyer for the guardian ad
litem.”
S.C. BAR ETHICS
ADVISORY COMM.,
ETHICS ADVISORY
OP. 08-04, 2008
WL 8089788, at *2
(Jul. 28, 2008)
“A lawyer serving in the dual role of the guardian ad
litem and the lawyer for the guardian ad litem assists
the court in determining and protecting the child’s
best interests . . . . This lawyer can not serve the
additional role of representing the child. The statute
authorizes the guardian ad litem to make motions and
petition the court for relief. One of the required
actions may be the request for counsel to be
appointed for a child to advocate the child’s position
88
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which is in conflict with the guardian ad litem’s view
of the best interests of the child. The appointment of
a guardian ad litem is not a substitute for appointment
of counsel for a child in these circumstances, as one
lawyer can not advocate for both positions.”
S.C. BAR ETHICS
ADVISORY COMM.,
ETHICS ADVISORY
OP. 08-04, 2008
WL 8089788, at *2
(Jul. 28, 2008)
“Undertaking representation of a child when already
serving as a guardian ad litem creates a conflict of
interest under Rule 1.7 as the representation of one
client would be directly adverse to another client.”
SOUTH DAKOTA
S.D. CODIFIED
LAWS 26-8A-18
“[T]he court shall appoint an attorney for any child
alleged to be abused or neglected in any judicial
proceeding.”
S.D. CODIFIED
LAWS 26-8A-18
“The attorney for the child shall represent the child’s
best interests . . . .”
S.D. CODIFIED “If a child is an apparent or alleged abused or
LAWS 26-8A-20 neglected child, the court may appoint a special
advocate to represent the best interests of the child
and to assist the child’s attorney.”
S.D. CODIFIED “If a child has been adjudicated an abused or
LAWS 26-8A-20 neglected child and is removed from the child’s home
. . . the court shall appoint a guardian ad litem or a
special advocate to represent the best interests of the
child and to assist the child’s attorney.”
S.D. CODIFIED
LAWS 26-8A-20
“The guardian ad litem or special advocate is an
officer of the court for the purpose of representing
the child’s best interests.”
TENNESSEE
TENN. CODE ANN. “The court at any stage of a proceeding under this
§ 37-1-149(a)(1) part, on application of a party or on its own motion,
shall appoint a guardian ad litem for a child who is a
party to the proceeding . . . or in any other case in
which the interests of the child require a guardian.”
89
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TENN. CODE ANN. “The court, in any proceeding under this part
§ 37-1-149(a)(1) resulting from a report of harm or an investigation
report . . . shall appoint a guardian ad litem for the
child who was the subject of the report.”
TENN. CODE ANN. “The court may also appoint a nonlawyer special
§ 37-1-149(b)(1) advocate trained in accordance with that role and in
accordance with the standards of the Tennessee
Court Appointed Special Advocates Association
(CASA) to act in the best interest of a child . . . .”
TENN. SUP. CT. R. “‘Guardian ad litem’ is a lawyer appointed by the
40(b)(1) court to advocate for the best interests of a child and
to ensure that the child’s concerns and preferences
are effectively advocated.”
TENN. SUP. CT. R.
40(c)(1)
“The guardian ad litem is appointed by the court to
represent the child by advocating for the child’s best
interests and ensuring that the child’s concerns and
preferences are effectively advocated. The child, not
the court, is the client of the guardian ad litem.”
TENN. SUP. CT. R.
40(e)(2)
“If, after fully investigating and advising the child, 
the guardian ad litem is still in a position in which
the child is urging the guardian ad litem to take a
position that the guardian ad litem believes is 
contrary to the child’s best interest, the guardian ad
litem shall pursue one of the following options:
(i) Request that the court appoint another lawyer to
serve as guardian ad litem, and then advocate for 
the child’s position while the other lawyer advocates
for the child’s best interest.
(ii) Request that the court appoint another lawyer to
represent the child in advocating the child’s
position, and then advocate the position that the
guardian ad litem believes serves the best interests
of the child.”
TEXAS
TEX. FAM. CODE “‘Attorney ad litem’ means an attorney who provides
ANN. § 107.001(2) legal services to a person, including a child, and who
owes to the person the duties of undivided loyalty,
confidentiality, and competent representation.”
TEX. FAM. CODE “‘Dual role’ means the role of an attorney who is
90
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ANN. § 107.001(4) appointed . . . to act as both guardian ad litem and
attorney ad litem for a child . . . .”
TEX. FAM. CODE
ANN. § 107.001(5)
“‘Guardian ad litem’ means a person appointed to
represent the best interests of a child.”
TEX. FAM. CODE
ANN. § 
107.001(5)(D)
“The term [guardian ad litem] includes . . . an
attorney ad litem appointed to serve in the dual role.”
TEX. FAM. CODE “A guardian ad litem appointed for the child under
ANN. § this chapter shall . . . consider the child’s expressed
107.002(b)(3) objectives without being bound by those objectives . . .
.”
TEX. FAM. CODE “[T]he attorney ad litem appointed for a child shall . .
ANN. § . represent the child’s expressed objectives during the
107.004(a)(2) course of litigation if the attorney determines that the
child is competent to understand the nature of the
attorney-client relationship . . . .”
TEX. FAM. CODE “An attorney ad litem or an attorney appointed in the
ANN. § 107.008(b) dual role who determines that the child cannot
meaningfully formulate the child’s expressed
objectives of representation may present to the court
a position that the attorney determines will serve the
best interests of the child.”
TEX. FAM. CODE “[I]n a suit filed by a governmental entity seeking
ANN. § 107.011(a) termination of the parent-child relationship or the
appointment of a conservator for a child, the court
shall appoint a guardian ad litem to represent the best
interests of the child immediately after the filing of the
petition . . . .”
TEX. FAM. CODE
ANN. § 
107.011(b)(3)
“The guardian ad litem appointed for a child under
this section may be . . . an attorney appointed in the
dual role.”
TEX. FAM. CODE “The court may appoint an attorney to serve as
ANN. § 107.011(d) guardian ad litem for a child without appointing the
attorney to serve in the dual role only if the attorney is
specifically appointed to serve only in the role of
guardian ad litem.”
TEX. FAM. CODE
ANN. § 107.012
“In a suit filed by a governmental entity requesting
termination of the parent-child relationship or to be
named conservator of a child, the court shall appoint
an attorney ad litem to represent the interests of the
91
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child immediately after the filing . . . to ensure
adequate representation of the child.”
TEX. FAM. CODE
ANN. § 107.0125(a)
“[T]he court may appoint an attorney to serve in the
dual role.”
TEX. FAM. CODE “If the court appoints an attorney to serve in the dual
ANN. § 107.0125(b) role under this section, the court may at any time
during the pendency of the suit appoint another
person to serve as guardian ad litem for the child and
restrict the attorney to acting as an attorney ad litem
for the child.”
TEX. FAM. CODE “An attorney appointed to serve in the dual role may
ANN. § 107.0125(c) request the court to appoint another person to serve
as guardian ad litem for the child. If the court grants
the attorney’s request, the attorney shall serve only as
the attorney ad litem for the child.”
UTAH
UTAH CODE ANN.
§ 78A-6-317(2)
“A child shall be represented at each hearing by the
guardian ad litem appointed to the child’s case by the
court.”
UTAH CODE ANN. “In every abuse, neglect, or dependency proceeding
§ 78A-6-317(4) under this chapter, the court shall order that the child
be represented by a guardian ad litem . . . . The
guardian ad litem shall represent the best interest of
the child . . . .”
UTAH CODE ANN.
§ 78A-6-901(1)(a)
“‘Attorney guardian ad litem’ means an attorney
employed by the [Office of the Guardian ad Litem].”
UTAH CODE ANN.
§ 78A-6-902(1)(a)(i)
“The court . . . may appoint an attorney guardian ad
litem to represent the best interest of a minor
involved in any case before the court . . . .”
UTAH CODE ANN. “An attorney guardian ad litem shall represent the
§ 78A-6-902(2) best interest of each child who may become the
subject of a petition alleging abuse, neglect, or
dependency . . . .”
UTAH CODE ANN.
§ 78A-6-902(8)(a)
“An attorney guardian ad litem shall represent the
best interest of a minor.”
UTAH CODE ANN.
§ 78A-6-902(8)(b)
“If the minor’s wishes differ from the attorney’s
determination of the minor’s best interest, the
attorney guardian ad litem shall communicate the
minor’s wishes to the court in addition to presenting
92
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the attorney’s determination of the minor’s best
interest.”
UTAH CODE ANN.
§ 78A-6-902(8)(c)
“A difference between the minor’s wishes and the
attorney’s determination of best interest may not be
considered a conflict of interest for the attorney.”
UTAH CODE ANN. “The guardian ad litem shall disclose the wishes of 
§ 78A-6-902(8)(d) the child unless the child:
(i) instructs the guardian ad litem to not disclose the
child’s wishes; or
(ii) has not expressed any wishes.”
VERMONT
VT. STAT. ANN. tit.
33, § 5102(22)(A)
“‘Party’ includes . . . the child with respect to whom
the proceedings are brought . . . .”
VT. STAT. ANN. tit.
33, § 5112(a)
“The court shall appoint an attorney for a child who
is a party to a proceeding brought under the juvenile
judicial proceedings chapters.”
VT. STAT. ANN. tit. “The court shall appoint a guardian ad litem for a
33, § 5112(b) child under 18 years of age who is a party to a
proceeding brought under the juvenile judicial
proceedings chapters.”
VT. R. FOR FAM.
PROC. 6(b)
“[T]he court shall assign counsel . . . to represent the
child . . . .”
VT. R. FOR FAM.
PROC. 6(e)(1)
“The guardian ad litem shall act as an independent
parental advisor and advocate whose goal shall be to
safeguard the ward’s best interests and rights.”
VIRGINIA
VA. CODE ANN. § “Prior to the hearing by the court of any case
16.1-266.A involving a child who is alleged to be abused or
neglected or who is the subject of . . . a petition
seeking termination of residual parental rights . . . the
court shall appoint a discreet and competent attorney-
at-law as guardian ad litem to represent the child . . .
.”
VA. CODE ANN. § 
16.1-266.C
“[The] child and his parent . . . shall be informed by a
judge . . . of the child’s right to counsel . . . .”
VA. CODE ANN. § 
16.1-266.C.3.
“[The] child and his parent . . . shall . . . be given an
opportunity to . . . [w]aive the right to representation
by an attorney, if the court finds the child and the
93
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parent . . . consent, in writing, and such waiver is
consistent with the interests of the child.”
VA. SUP. CT. R. 8:6 “The role of counsel for a child is the representation
of the child’s legitimate interests.”
VA. SUP. CT. R. 8:6 “[T]he guardian ad litem shall vigorously represent
the child, fully protecting the child’s interest and
welfare. The guardian ad litem shall advise the court
of the wishes of the child in any case where the wishes
of the child conflict with the opinion of the guardian
ad litem as to what is in the child’s interest and
welfare.”
WASHINGTON
WASH. REV. CODE
ANN.
§13.34.030(11)
“‘Guardian ad litem’ means a person, appointed by
the court to represent the best interests of a child in a
proceeding under this chapter . . . .”
WASH. REV. CODE “The court shall appoint a guardian ad litem for a
ANN. §13.34.100(1) child . . . unless the court for good cause finds the
appointment unnecessary. The requirement of a
guardian ad litem may be deemed satisfied if the child
is represented by an independent attorney in the
proceedings.”
WASH. REV. CODE “The court must appoint an attorney for a child in a
ANN. dependency proceeding six months after granting a
§13.34.100(6)(a) petition to terminate the parent and child relationship
. . . .”
WASH. REV. CODE “The court may appoint one attorney to a group of
ANN. siblings, unless there is a conflict of interest, or such
§13.34.100(6)(a) representation is otherwise inconsistent with the rules
of professional conduct.”
WASH. REV. CODE
ANN.
§13.34.100(7)(a)
“The court may appoint an attorney to represent the
child’s position in any dependency action on its own
initiative, or upon the request of a parent, the child, a
guardian ad litem, a caregiver, or the department.”
WASH. REV. CODE
ANN.
§13.34.100(7)(c)
“[T]he department or supervising agency and the
child’s guardian ad litem shall each notify a child of
his or her right to request an attorney and shall ask
the child whether he or she wishes to have an attorney
94
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. . . immediately after: (i) The date of the child’s 
twelfth birthday; [or] (ii) Assignment of a case
involving a child age twelve or older . . . .”
WASH. REV. CODE “[T]he duties of the guardian ad litem for a child . . .
ANN. including an attorney specifically appointed by the
§13.34.105(1)(f) court to serve as a guardian ad litem, include . . . [t]o
represent and be an advocate for the best interests of
the child . . . .”
WASH. REV. CODE “The court shall appoint counsel to represent a youth
ANN. §13.34.267(6) [age eighteen to twenty-one years who is eligible to
receive and who elects to receive the extended foster
care services] . . . .”
WASH. REV. CODE In any judicial proceeding . . . in which it is alleged
ANN. §26.44.053(1) that a child has been subjected to child abuse or
neglect, the court shall appoint a guardian ad litem for
the child . . . . The requirement of a guardian ad litem
may be deemed satisfied if the child is represented by
counsel in the proceedings.”
WASH. SUP. CT.
JUV. CT. R. 9.1
“The court shall appoint a lawyer for a child in Child
In Need of Services . . . .”
WASH. SUP. CT. “[I]n a dependency or termination proceeding . . .
JUV. CT. R. 9.2(c)(1) [u]pon request of a party or on the court’s own
initiative, the court shall appoint a lawyer for a
juvenile who has no guardian ad litem and who is
financially unable to obtain a lawyer without causing
substantial hardship to himself or herself or the
juvenile’s family.”
WASH. SUPER. CT. “Guardian ad litem shall mean any person or
GUARDIAN AD program appointed . . . under the Revised Code of
LITEM R. 1(b)(2) Washington to represent the best interest of a child . .
. .”
WASH. SUPER. CT. “A guardian ad litem shall represent the best interests
GUARDIAN AD of the person for whom he or she is appointed.
LITEM R. 2(a) Representation of best interests may be inconsistent
with the wishes of the person whose interest the
guardian ad litem represents.”
WASH. R. OF PROF.
CONDUCT 1.14(a)
“When a client’s capacity to make adequately
considered decisions in connection with a
representation is diminished, whether because of
minority, mental impairment or for some other
95
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reason, the lawyer shall, as far as reasonably possible,
maintain a normal client-lawyer relationship with the
client.”
WASH. R. OF PROF. When the lawyer reasonably believes that the client
CONDUCT 1.14(b) has diminished capacity, is at risk of substantial
physical, financial or other harm unless action is taken
and cannot adequately act in the client’s own interest,
the lawyer may take reasonably necessary protective
action, including consulting with individuals or entities
that have the ability to take action to protect the client
and, in appropriate cases, seeking the appointment of
a guardian ad litem, conservator or guardian.
In re E.H. & S.K.-P,
427 P.3d 587, 598
(Wash. 2018)
“[T]he discretionary standard for appointment of
counsel in RCW 13.34.100(7)(a) provides children
with sufficient due process protection . . . .”
WEST VIRGINA
W.VA. CODE ANN. “‘Legal representation’: The provision of any legal
§ 29-21-2(3) services or legal assistance as counsel or guardian ad
litem consistent with the purposes and provisions of
this article . . . .”
W.VA. CODE ANN. “In any proceeding under this article, the child . . .
§ 49-4-601(f)(1) has the right to be represented by counsel at every
stage of the proceedings and shall be informed by the
court of their right to be so represented.”
W.VA. CODE ANN.
§ 49-6-2(a)
“In any proceeding under the provisions of this
article, the child . . . shall have the right to be
represented by counsel at every stage of the
proceedings and shall be informed by the court of
their right to be so represented . . . .”
W.VA. CODE ANN.
§ 49-6-2(a)
“Any attorney appointed pursuant to this section shall
perform all duties required as an attorney licensed to
practice law . . . .”
W.VA. R. PROC. “‘Guardian ad Litem’ means the attorney appointed
FOR CHILD ABUSE to represent a child, or children as set forth in Rule
& NEGLECT 18a of the Rules of Procedure for Child Abuse and
PROCEEDINGS 3(k) Neglect Proceedings . . . .”
W.VA. R. PROC.
FOR CHILD ABUSE
& NEGLECT
“‘Parties’ means the petitioner, co-petitioner,
respondent, adjudicated battered parent, and child . .
. .”
96
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PROCEEDINGS 3(m)
W.VA. R. PROC. “[T]he circuit court appoints a guardian ad litem to
FOR CHILD ABUSE represent a child from a list of qualified attorneys who
& NEGLECT have completed the required guardian ad litem
PROCEEDINGS training.”
18a(a)
W.VA. R. PROC. “The GAL in a child abuse and neglect case has a
FOR CHILD ABUSE dual role, both as an attorney, and to represent the
& NEGLECT best interests of the child.”
PROCEEDINGS app.
A, § A(1)
W.VA. R. PROC.
FOR CHILD ABUSE
& NEGLECT
PROCEEDINGS app.
A, § B(3)(a)
“A GAL determines that there is a conflict of interest
in performing both roles as GAL and the child’s
attorney. In such instance, the lawyer should continue
to represent the child as the child’s attorney and
withdraw as GAL. The lawyer should simultaneously
ask the court to appoint a new GAL to represent the
best interests of the child. A mere disagreement
regarding the best interests of the child does not in
itself constitute a basis for withdrawing as counsel.”
WISCONSIN
WIS. STAT. ANN. § 
48.23(1g)
“‘[C]ounsel’ means an attorney acting as adversary
counsel who shall advance and protect the legal rights
of the party represented, and who may not act as
guardian ad litem or court-appointed special advocate
for any party in the same proceeding.”
WIS. STAT. ANN. § 
48.23(1m)(b)(1)
“If a child is alleged to be in need of protection or
services . . . the child may be represented by counsel
at the discretion of the court.”
WIS. STAT. ANN. § 
48.23(1m)(b)(1)
“[A] child 15 years of age or older may waive counsel
if the court is satisfied such waiver is knowingly and
voluntarily made and the court accepts the waiver.”
WIS. STAT. ANN. § 
48.23(1m)(b)(2)
“If the petition is contested, the court may not place
the child outside his or her home unless the child is
represented by counsel at the fact-finding hearing and
subsequent proceedings. If petition is not contested,
the court may not place the child outside his or her
home unless the child is represented by counsel at the
hearing at which the placement is made. For a child
97
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under 12 years of age, the judge may appoint a
guardian ad litem instead of counsel.”
WIS. STAT. ANN. § 
48.23(3m)
“The court shall appoint counsel for any child alleged
to be in need of protection or services . . . except that
if the child is less than 12 years of age the court may
appoint a guardian ad litem instead of counsel.”
WIS. STAT. ANN. § 
48.235(1)(a)
“The court may appoint a guardian ad litem in any
appropriate matter under this chapter.”
WIS. STAT. ANN. § 
48.235(1)(c)
“The court shall appoint a guardian ad litem for any
child who is the subject of a proceeding to terminate
parental rights . . . .”
WIS. STAT. ANN. § 
48.235(1)(e)
“The court shall appoint a guardian ad litem, or
extend the appointment of a guardian ad litem . . .
for any child alleged or found to be in need of
protection or services, if the court has ordered, or if a
request or recommendation has been made that the
court order, the child to be placed out of his or her
home . . . .”
WIS. STAT. ANN. § 
48.235(2)
“The guardian ad litem shall be an attorney admitted
to practice in this state.”
WIS. STAT. ANN. § 
48.235(3)(a)
“The guardian ad litem shall be an advocate for the
best interests of the person or unborn child for whom
the appointment is made. The guardian ad litem shall
function independently, in the same manner as an
attorney for a party to the action, and shall consider,
but shall not be bound by, the wishes of that person
or the positions of others as to the best interests of
that person or unborn child. If the guardian ad litem
determines that the best interests of the person are
substantially inconsistent with the wishes of that
person, the guardian ad litem shall so inform the
court and the court may appoint counsel to represent
that person.”
WYOMING
WYO. STAT. ANN.
§ 14-3-211(a)
“The court shall appoint counsel to represent any
child in a court proceeding in which the child is
alleged to be abused or neglected. Any attorney
representing a child under this section shall also serve
98
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as the child’s guardian ad litem unless a guardian ad
litem has been appointed by the court.”
WYO. STAT. ANN.
§ 14-3-211(a)
“The attorney or guardian ad litem shall be charged
with representation of the child’s best interest.”
WYO. STAT. ANN. “‘Parties’ include the child, his parents, guardian or
§ 14-3-402(a)(xiv) custodian, the state of Wyoming and any other
person made a party by an order to appear, or named
by the juvenile court.”
WYO. STAT. ANN.
§ 14-3-409(b)(ii)
“At the commencement of the hearing the judge shall
advise the child and his parents, guardian or
custodian of . . . [t]heir right to counsel . . . .”
WYO. STAT. ANN.
§ 14-3-416
“The court shall appoint a guardian ad litem for a
child who is a party to proceedings under this act if
the child has no parent, guardian or custodian
appearing in his behalf or if the interests of the
parents, guardian or custodian are adverse to the best
interest of the child.”
WYO. STAT. ANN.
§ 14-3-422(c)
“The court may appoint counsel for any party when
necessary in the interest of justice.”
WYO. STAT. ANN. “An attorney accepting a guardian ad litem
§ 14-12-102(c) assignment under the program shall be employed by
or contract with the program to provide services in
accordance with program requirements.”
008-001-2 WYO. “The attorney guardian ad litem hybrid model is the
CODE R. § 2(a) model referred to whenever ‘attorney guardian ad
litem’ is set forth herein. This model provides an
attorney to represent the child and instructs the
attorney to represent the child’s ‘best interests.’
Rather than taking direction from the client, as is the
case in traditional attorney representation of adults,
the attorney guardian ad litem is charged with forming
the client’s position by using his/her own judgment as
to the child’s ‘best interests.’”
008-001-2 WYO.
CODE R. § 2(a)
“The attorney guardian ad litem is required to
consider the child’s wishes and preferences when
determining the child’s best interests, but he or she is
not bound by them as in the traditional attorney-client
relationship. If the attorney guardian ad litem
99
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determines that the child’s expressed preference is
not in the best interests of the child, both the child’s
wishes and the basis of the attorney guardian ad 
litem’s disagreement must be presented to the court.”
Clark v. Alexander, “[W]e do not intend to usurp the role of the district
953 P.2d 145, 151- court in appointing individuals to act solely as an
152 (Wyo. 1998) attorney or as guardian ad litem. It is imperative,
however, that the appointee request clarification from
the appointing court if questions regarding the duties
arise.”
Clark v. Alexander, “While some jurisdictions have required the
953 P.2d 145, 153 separation of these roles, a number of courts have
(Wyo. 1998) declared the role a ‘hybrid,’ which necessarily excuses
strict adherence to some rules of professional conduct
. . . . We believe that the costs attending the
appointment of both an attorney and a guardian ad
litem would often be prohibitive and would in every
case conscript family resources better directed to the
children’s needs outside the litigation process. Thus,
we too acknowledge the ‘hybrid’ nature of the role of
attorney/guardian ad litem which necessitates a
modified application of the Rules of Professional
Conduct.”
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